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SOME MEDICO-PSYCHOLOGICAL REMARKS 
ON CANONS 1068, 1081, AND 1087 * 


ANON 1068 of THE Copk or Canon Law refers to the 
most common cause for non-consummation of matri- 
mony. Relative impotence is a state depending on 

mental factors. Canon 1081 deals with the incapacity of 
consent, and thus entails questions of psychology and 
psychiatry. Canon 1087 states that fear and force, compell- 
ing a person to give his consent, invalidate the latter. Fear 
is a mental state the study of which equally devolves on the 
psychologist. 

The decision, whether in a given case the facts justify the 
annulment of matrimony, rests with the tribunal. But the 
facts have to be ascertained, partly at least, by the experts. 
Medical and psychological or psychiatric examination have to 
furnish the material for the judges to consider. Moreover, 
the value and significance of statements made by either party 
or witnesses must be evaluated in the light of psychological 
and psychiatrical science. It is part of the expert’s task to 
synthesize the data gleaned from examination or, eventually, 
a medical case-history with those contained in the depositions 
and to see, whether or not there results a homogeneous picture, 
in accordance with scientific knowledge. 

The opinion of the expert ought, accordingly, do more than 
simply mention a diagnosis and declare that the pars conventa 
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was or was not capable of consent, or that there was and 
is a state of relative impotence. A more detailed analysis 
and explanation ought to be given so as to furnish to the 
judge an adequate material whereupon to base his final 
decision. Moreover, care ought to be taken that the terms 
employed be defined, the more since some expressions are used 
in a very different sense in both Canon Law and psychiatry 
(e. g. amentia). 

The following pages purpose to submit some comments 
on important points related to the three canons mentioned 
in the title. 


I. On Canon 1086 $1 


This canon defines as an impedimentum dirimens the im- 
potentia antecedens et perpetua, ex parte viri sive mulieris, 
absoluta vel relativa. The terms, “relative” and “absolute 
impotence” as to this defect in man or woman, and the 
meaning of antecedence as well as of perpetuity call for 
some explanation. 

Disturbances of sexual function by which an impossibility 
of congressus nuptialis is constituted, are of different nature 
in men and women. The question of absolute and relative 
impotence has, therefore, to be discussed for each of the 
sexes separately. 

1. Impotentia ex parte virt. It is hardly necessary to recall 
that impotentia coeundi must be distinguished from that 
generandt. Only the former has to exist for consummation 
of matrimony. Whether or not seminal fluid is ejected into 
the female organ, whether or not this fluid contains living 
spermatozoa, is of no relevance in this regard. The potentia 
coeundi is largely independent of the state and function of 
the semen-producing part of the genital gland. The nervous 
mechanism enabling the male to carry out sexual intercourse 
functions when the nervous system is intact and when the 
endocrine part of the gland is sufficiently active. Pathological 
processes may destroy the spermatogenic part and leave un- 
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impaired the endocrine cells. Such a selective destruction 
may result also from the action of X-rays. 

Canon 1068 refers to the potentia coeundi. Whether there 
is also an umpotentia generandi may be of interest for diagnosis 
of the underlying trouble, and thus be of concern to the expert; 
but it is irrelevant for the legal situation. 

In absolute impotence congressus nuptialis is utterly im- 
possible. This defect can be caused by bodily malformation, 
mutilation, destruction or underdevelopment of the respective 
nervous apparatus. The diagnosis usually does not present 
difficulties. A doubt may arise in regard to perpetuity in 
those cases in which the state is caused by a lack of the en- 
docrine organ. Before the physiology of the endocrines was 
studied and before chemistry had made available the products 
of these glands, absolute impotence had to be considered ipso 
facto as perpetual. Although the chance to achieve a perfect 
function by ingestion of the male hormone is slight, it might be 
tried. If a partially satisfactory function is attained, im- 
potence can no longer be qualified as truly perpetual. How- 
ever, the sexual function will depend always on repeated 
ingestion of the preparation. It is the province of the canon- 
ist to decide whether such an artificially produced function 
should be considered equal to normality. Another question 
is whether or not an individual afflicted with absolute im- 
potence, if there is the suspicion of an endocrine causation, 
ought to make an attempt at treatment. The question is, 
for that matter, probably a purely theoretical one, because in 
most cases attempts at treatment have been made and with- 
out success. 

Relative impotence is a state in which the sexual mechanism 
functions in a more or less normal manner outside the speci- 
fically matrimonial situation, but does not so in the latter. 
This impotence may be limited to one woman only, the wife, 
or be present in all attempts of sexual intercourse with woman, 


1 Sterilization by X-rays is used side by side with vasectomy or ligature of 
the vasa deferentia. Its legal evaluation is the same as for the other two 
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whereas sexual excitement develops in masturbatory acts, 
spontaneously in connection with imaginations and the like, 
or in relations with individuals of the same sex in homo- 
sexuals. Often, sexual excitement exists also immediately 
before an attempt at congressus is made, to subside absolutely 
the moment the immissio membri should proceed. 

The diagnosis is easy; if the facts listed above can be as- 
certained, there is no doubt concerning the nature of the state. 
Only the qualifications of antecedent and perpetual may call 
for some remarks. ‘“Antecedens”’ means obviously that the 
impotence must exist prior to the first attempt of congressus 
and not have arisen sometimes later. If this can be ascer- 
tained, the impotence is indubitably antecedent, since it 
renders impossible even the initiation of the sexual act. 

A difficulty may arise in those cases in which there is just 
enough of sexual function left to allow for the immissio membrir 
but not for the continuation of the congressus. From the 
viewpoint of physiology, such an abortive act cannot be con- 
sidered a real congressus. It cannot be paralleled to coitus 
interruptus which is characterized by a withdrawal of the male 
organ before the coitus is completed, that is before the emissio 
seminis, because under such circumstances the congressus could 
be completed, but is not, by a deliberate action on the part of 
the man. In cases of relative impotence the congressus can- 
not be carried out because the function is immediately in- 
hibited not by an act of will, of course, but by a mechanism 
which is quite independent of any conscious interference. 

The fact that a man had, previous to his marriage, relations 
with other women and proved himself to be possessed of a 
more or less normal sexual power is no objection against his 
being afflicted with relative impotence. This state consists 
precisely in the incapacity for sexual intercourse with one 
woman, eventually with a certain type of women. One knows 
cases in which sexual intercourse is possible with prostitutes 
or, generally speaking, with women much below the social 


standard of the man, but not with women belonging to the 
same social class. 


SOME MEDICO-PSYCHOLOGICAL REMARKS 355 


If, therefore, relative impotence manifested itself on the 
occasion of the first sexual intercourse and remained unchanged 
in all further such attempts, its antecedence is a matter of 
course, A more serious problem is presented by the question 
of perpetuity. 

Relative impotence is not caused by any organic defect. 
The mere fact that a partially normal sexual function may 
exist outside of the marital situation is a sufficient proof. 
The origin of this defect must be sought in so-called 
“nervous”, in truth mental, factors. It is a manifestation 
of neurosis. The manifold bodily treatments which have been 
proposed prove, accordingly, unsuccessful in most cases. If 
they give a satisfactory result, it is because, for one reason 
or the other, the patient was already disposed to abandon his 
neurotic attitude. In fact, one cannot imagine any bodily 
cause being effective only under the circumstances of the 
nuptial chamber and not so in illicit sexual relations or in 
masturbatory acts. 

Although, to the mind of the individual himself, of his wife, 
and perhaps also of the general practitioner, impotence con- 
stitutes the main and, perhaps, the only symptom, a careful 
study of personality reveals regularly many other traits 
characteristic of neurotic disturbance. 

In some few cases the neurotic inhibition is not so strong 
as not to be overcome by a particularly intense sexual excite- 
ment. Such excitement may be produced by certain drugs, 
eventually by hormonic treatment. Usually, however, such 
attempts end in failure. 

Neurosis is, in principle, curable. So is relative impotence, 
up to a degree. But the psychiatrist’s, and sometimes even 
the patient’s, understanding of the factors at work does not 
yet guarantee the success of psychotherapy. Mental treat- 
ment is, of course, the only one adequate to troubles of 
mental origin. Psychotherapy may prove effective in de- 
livering the patient of many of his neurotic symptoms and 
nonetheless leave unchanged the state of impotence. In 
cases in which the patient has no inhibition concerning extra- 
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marital relations, he may regain his lost sexual power when 
having intercourse with other women, but remain impotent 
in his relations with his wife. Furthermore, cases are known 
in which sexual function returned or developed after separ- 
ation, but would not enable the man to resume his marital 
relations, All these facts, and others not to be mentioned 
here, prove conclusively that the root of the trouble must 
be sought in the relations between husband and wife, or more 
precisely, in the former’s attitude in regard to the latter. 

Whether these relations and attitudes can be changed so 
far as to enable the man to carry out sexual intercourse, is 
difficult to predict. Generally speaking, the chances must 
be considered as small. Relative impotence, being but one 
symptom, although the most prominent one, of a more 
complex trouble, can be cured only if the total personality is, 
as it were, reconstructed. This takes a long time. The in- 
evitable delay taxes the patience of the wife to a higher degree 
than can be expected from her, at least on the average. If 
she consents to wait for the outcome of her treatment, she 
naturally accumulates so much of resentment that the situ- 
ation is rendered more and more difficult for the patient. 
Further, her demands may increase the longer she has to wait. 
Of this, her husband is aware; he feels that he will have to 
prove an exceptionally efficient husband; but having failed 
so often and, naturally, lacking confidence in himself, he fears 
the test and recoils from it, consciously sometimes, uncon- 
sciously often. This apprehension cannot but reinforce the 
inhibitions which already exist and thus render ineffective 
all treatment. 

Because of all these reasons, the chance of restoring sexual 
capacity to a man afflicted with relative impotence are ex- 
ceedingly slight. In most cases of application for nullity 
of or dispensation from the matrimonial bond, treatment 
has been tried more than once and shown to be ineffective. 
But even if no treatment has been tried, it must be admitted 
that because of the particular nature of the trouble, it can 
be safely considered as perpetual. 
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2. Impotentia ex parte mulieris. Envisioned under the 
legal angle, the situation is simpler than in the case of the 
man. Strictly speaking, there is no such thing as female 
impotence. There is either an anatomical or a functional 
anomaly making congressus impossible, Among the functional 
anomalies one is in some sense an analogy to relative im- 
potence, but it presents itself differently, 

Marital intercourse can be rendered impossible because of 
malformation of the female organs. This state and its nature 
is easily discovered by a gynecological examination. Some- 
times, it may be removed by an operation, in most cases there 
is no help. No woman, of course, can be forced to submit to 
surgical treatment; if she refuses, the consummation of matri- 
mony is excluded. In its legal aspect, this state corresponds 
to absoluté impotence in man, and it is evidently antecedent 
as well as perpetual. Besides malformations, there are some 
few other pathological states which make intercourse impos- 
sible, as for instance, continuous bleedings and other disturb- 
ances of which nothing need be said. 

Some writers on medical psychology have compared to 
relative impotence in man two troubles not seldom found 
in women. Of these two, only one has bearing on the question 
of consummation. The other is known by the name of frigid- 
ity. It consists in the incapacity of the woman to attain 
sexual satisfaction in intercourse. Frigidity is insofar an 
analogy to relative impotence, as it may exist in regard to 
one man only. But it does not constitute an obstacle for 
marital intercourse. Whatever, therefore, its consequences 
be for personal happiness and matrimonial harmony, this state 
has no legal importance. 

The other trouble, however, has. It is described as vagin- 
ismus and consists in intense, insufferable pains and spastic 
contractions of the circular muscles surrounding the introitus 
vaginae. Hither because of these contractions narrowing the 
introitus so much that the immissio membri becomes impos- 
sible, or because the woman does not allow the man to pro- 
ceed, the pain being intolerable, the marital intercourse is 
obviated. Like relative impotence, vaginismus is a neurotic 


358 THE JURIST 


symptom, one very prominent among some or many others. 
The chances and conditions of treatment are the same as 
they have been stated in regard to relative impotence in the 
male. The chances of curing this ailment are even worse 
than in the case of relative impotence. In the latter case 
what stands in the way of effective intercourse, provided 
treatment has progressed far enough, is the memory of failure 
and the apprehension of its repetition. But in the case of 
a woman suffering from the trouble mentioned, there is the 
powerful fear of bodily suffering which indeed can be so severe 
that no love and no desire for pleasing the husband nor any 
sense of duty is able to overcome the fear. This fear may 
be so intense that the mere idea of intercourse releases real 
attacks of anxiety. 

Furthermore, many a woman suffering from such a state 
has had the painful experience of her husband trying to over- 
come by crude brutality her resistance. It is understandable 
that such a lack of consideration reinforces the antagonism 
which, consciously or not, existed already previously. 

If there are, as is usually the case, no local causes to be 
discovered for this trouble, it must be considered as, of course, 
antecedent, and also as perpetual. 


II. On Canon 1081 


Canon 1081 defines in § 1 that matrimony is established by 
the consensus of the parties, and explains in § 2 that this 
consensus is an act of will. The decision on whether a person 
was, at the time when matrimony was concluded, incapable 
of consensus hinges therefore on the demonstration that the 
existence of a normally functioning will can be excluded with 
moral certitude for this time because of the general mental 
state then prevailing, 

Some of the questions pertaining to this point have been 
treated by the present writer previously and need not be 
brought up here.” Some additional remarks may, however, 
be useful. 


2“Annulment of Marriage by Lack of Consent because of Insanity ”, The 
Ecclesvastical Review CI (1939), 325. 
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It is impossible to prove that an act of will as such is or 
was of an abnormal nature. An act of will cannot be de- 
scribed; it can only be observed in introspection and even 
there proves rather elusive. Some psychologists indeed con- 
tend that there is no such thing as an act of will and, accord- 
ingly, deny the existence of the volitional faculty altogether. 
The impossibility of description, however, is no argument 
against the existence of the fact. There are, moreover, certain 
situations in which an act of will can be clearly experienced; 
the observer may become aware of a particular mental 
phenomenon, distinct from any other, be it emotional or bodily 
or what not, and preceding as well as determining action. 
However clearly this phenomenon be observed, it still cannot 
be described, because it is a simple and ultimate datum of 
consciousness. In this, the act of will is in no way different 
from other mental states. A simple feeling of pleasure, or a 
thought, the experience of evidence and understanding, and 
many other mental phenomena, cannot be described because 
they cannot be analyzed and thus do not allow for the dis- 
covery of any properties. One may name the object which 
releases pleasure or that on which the thought is, and so on, 
and may describe these, but one cannot describe the mental 
state itself. 

Thus, it would be impossible to prove any act of will to be 
abnormal, even if the subject himself were aware of his 
volitions being in some way different from what they were. 
Since such an awareness does not exist, and if it did could 
not be stated, the incapacity of consent can be demonstrated 
only by proving that under the existing conditions of the 
mind a normal act of will could not arise. 

Will chooses between the ends presented to it by reason. 
Reason, in its turn, depends for its normal functioning on 
the normalcy of those faculties which supply, as it were, the 
intellect with the raw material from which the intellect derives 
its particular contents. If these faculties have ceased to 
function normally or to co-operate in an effective manner 
with the intellect, the latter is deprived of normal operation 
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not because the intellect itself has suffered, but because it 
operates on a falsified and deformed material. Similar con- 
ditions obtain in regard to will. The actions of a man refer 
to particular objects and situations. To deal with them, the 
rational faculty as such is unable. It needs some link be- 
tween its own immateriality and the materiality of the par- 
ticular. This link is supplied by the sensory appetites. 

The external senses, even if functioning in an abnormal 
manner, do not so easily delude reason. Neither do the errors 
which occur normally, mistakes of perception, illusions, and 
suchlike, depend on the external senses; they are rooted in 
the particular way the internal senses operate. Perception 
is more than a performance of the external sense immediately 
involved. It is an achievement primarily of the sensus com- 
munis, but not without the co-operation of memory, imagin- 
ation and the fourth internal sense called vis cogitativa.* 

All pathological functioning of the intellect must be caused 
by a disturbance of the co-operating sensory faculties, that is 
in first line, of the internal senses, since the immaterial in- 
tellect cannot fall prey to disease. The same is true of rational 
will. Its abnormalities too must depend either on a disturb- 
ance of the internal senses and a vitiated functioning of reason 
because of these disturbances, or on a trouble residing in the 
sensory orective powers. 

Sensory powers, whose proper objects are particulars, are 
themselves of a material nature, notwithstanding their being 
ultimately rooted in the immaterial soul as the principle of 
life and existence of the human person. The materiality of 
the external senses is manifested by their being located in the 
special sense-organs. The internal senses and the appetites 
depend on the normal functioning of the brain. Their per- 
formances suffer if there is an alteration of the structure and 
functioning of the brain. The simplistic notion, as if these 


3 For a more detailed discussion of the problems pertaining to this chapter 
of psychology, the present writer may be permitted to refer to his articles 
“Tntellectual Cognition”, in Essays in Thomism (ed. R. EB. Brennan, New 
York: Sheed and Ward, 1942), p. 89, and “The vis cogitativa and Evalu- 
ation” The New Scholasticism, XV (1941), 195. 
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powers were “ localized ” in the brain, so that one might name 
a particular part of the organ as the “seat” of this or that 
faculty, must be abandoned. The theory of “ localization ” 
is no longer in accordance with the facts. This theory has 
been useful as a working hypothesis and has helped the neuro- 
physiologist in devising his experiments and the neuropatho- 
logist in developing his theories. To-day, however, we can- 
not any more claim that any function truly “resides” in a 
definite part of the brain. The only statement we are entitled 
to make is that certain parts of the brain must be intact for 
a certain function to proceed in a normal manner. Recent 
studies have made more and more probable that the brain 
functions, at least in its higher performances or when it sup- 
plies the material basis for the higher performances of the 
mind, as a whole, though it may well be that, according to the 
particular operation, one part of the organ is more involved 
than another. Any moderately complex function entails the 
co-operation of many parts of the brain, perhaps of the whole 
brain, so that to speak of definite “centers” is no longer per- 
missible. The integration of partial functions into a func- 
tional whole depends on the activity of the total organ. 

Any disease, accordingly, in which the brain is affected in its 
totality must create conditions so much different from those 
obtaining in a normal state that a normal act of reason or 
will becomes fundamentally impossible. The whole group of 
mental troubles labelled by the psychiatrists as “ organic 
mental diseases” is of such a nature. In all these troubles 
the brain is affected in its totality. In some cases certain 
circumscribed defects may stand in the foreground so that the 
disturbance of some partial function is prominent. But care- 
ful analysis reveals regularly that other performances too, 
probably all performances, are equally involved. 

No mental power, in fact, ever operates in perfect isolation 
and all by itself. We speak, e. g., of perception as an achieve- 
ment of the senses, external and internal. But this is more 
a denominatio a potiori than an accurate description. Our 
perceptions are more than a collection of actually received 
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impressions. They contain elements of imagination; they 
imply the co-operation of memory. Furthermore, whatever 
we perceive is immediately subsumed under a universal, be 
it only the one of “the unknown”. Thus, perception is ac- 
companied by an operation of the intellect, since the universal 
is the product of intellectual activity. But applying the uni- 
versal to the material particular transcends the operative 
capacities of the intellect; this application is mediated by the 
vis cogitativa which, in this regard, is described as ratio 
particularis.* 

If, therefore, it is possible to prove that a person was afflicted 
with an organic trouble of the type underlying “ organic” 
mental disease at the time when matrimony was concluded, 
it is morally certain that he lacked the capacity of consent. 
The same is clearly true of feeble-mindedness which state 
depends on a general underdevelopment or developmental in- 
hibition of the brain. 

It must be emphasized that the certainty of a clinically 
recognizable brain trouble existing at the critical time has to 
be considered as conclusive evidence, the statements of lay- 
persons to the contrary notwithstanding. There are many 
traits of a definitely pathological nature and absolutely in- 
dicative of an “ organic ” mental disease which the lay-person 
either does not observe at all or the significance of which he 
fails to appreciate. Statements that the person involved did 
indeed act “‘ somewhat queer ”’, but “ for the rest was perfectly 
normal”, have no value whatsoever. They are about as re- 
liable as the statement that a patient had no fever when 
his temperature was not taken. 

In interrogating the witnesses, one had better concentrate 
on facts and disregard their opinion. It is better to ask a 
witness whether or not he noticed anything unusual in the 
_ behavior of the person under discussion than to ask him 


4Cf. R. Allers, “The Intellectual Cognition of Particulars”, The Thomist, 
III (1941), 95. It is doubtful whether it is ever possible to ensure the isolated 
functioning of any faculty, as some experimentalists believe. Many of the 
erroneous statements on the part of “scientific ” psychology rest on the neglect 
of the complexity of apparently “simple” situations and operations. 
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whether he considered him as normal or abnormal. Perhaps, 
one ought even to avoid the reference to an unusual behavior 
and simply ask the witness to tell all he remembers about the 
way the individual behaved. If one gets a witness to describe 
the actual facts, he often will mention details which he does 
not himself recognize in their importance but which may 
reveal to the psychiatrist quite characteristic traits. The 
evaluation of the observations ought to be left to the expert; 
the judgments of the witnesses are, if of any, only of a very 
secondary importance. 

Furthermore, it ought to be recognized that negative evi- 
dence is no evidence. First, things eventually noticed may 
have been forgotten. Secondly, most people are rather un- 
observant, and things escape their attention which a more 
observant person registers. Thirdly, some definitely patho- 
logical traits become visible only under particular conditions 
and not continuously. For instance, a man suffering from 
auditory hallucinations (“‘ hearing voices”), does not speak 
of these experiences to everybody; thus he may appear to a 
casual observer as normal and a witness who saw him, perhaps, 
only at the wedding will quite truthfully claim that there 
was nothing abnormal about thisman. He may also impress 
the priest performing at the wedding or with whom he ar- 
ranged for the wedding as being normal, because he has no 
reason to tell the priest of the “voices” if they did not, by 
chance, refer directly to his getting married. But if one wit- 
ness reports that this man occasionally was seen behaving as 
if he listened to someone while no one was speaking, or that 
he monologized as if he were answering another, this testimony 
carries an incomparably greater weight than all assertions to 
the contrary. 

These things must be kept in mind when evaluating the 
notion of “lucid intervals”. This name covers two different 
facts. First, there are transitory mental diseases which, even 
if returning several times, leave the patient’s mind intact in 
the periods in between the attacks, This is strictly true of 
manic-melancholic insanity which will be discussed briefly 
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later. It is not so sure of certain transitory diseases which 
may or may not affect the brain in a manner such as to cause 
lasting alterations. The deliria which occur in fever, or in 
uremia (insufficiency of renal functions) probably are truly 
transitory. It may be doubtful whether the same may be 
stated of delirium tremens s. alcoholicum, because this trouble, 
though lasting only a relatively short time, arises on the basis 
of chronic alcoholism which may and quite often does produce 
a definite alteration of the brain. Whenever we have to do 
with psychotic episodes in an individual who is chronically 
subjected to some deleterious influence, caution is advisable. 
One will have to inquire carefully whether there existed out- 
side of the acute state any sign of a lasting mental disturbance. 
A consent given while such an acute state persists is obviously 
invalid. Such a case will hardly occur, since these troubles 
are so intense as to make any sensible action impossible. 

But if a person married in such a state and was obviously 
incapable of consent, he may afterwards accept the situation 
and thus give his consent ex parte post. Whether this is 
the case or not, is however no longer a question to be an- 
swered by the expert; to decide on this point falls to the judge. 

If there are periods in which, the repeated occurrence of 
acute mental troubles notwithstanding, the individual is actu- 
ally and completely normal, one is entitled to speak of “ lucid 
intervals”. But this name is applied also to a very different 
state of things. 

In not a few cases of truly organic mental disease the ob- 
server, the psychiatric layman, may get the impression that the 
patient had for the time being returned to normalcy. Any 
action of his, be it the conclusion of marriage, the signing of 
his will or any other document, appears as valid, because he 
allegedly was in a “lucid interval”. Obviously, this name 
applies only if after some time the mental trouble reappears; 
if it does not, the patient may be really cured of his disease. 
But, without a competent examination no certainty can be 
obtained. Sometimes a pathological process develops very 
slowly after having progressed up to a certain point, or may 
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even come to a standstill without normalcy being truly re- 
stored. Psychiatry then speaks of a “healing with defect ”, 
a somewhat illogical expression. 

The impression of a “lucid interval” is, of course, quickly 
dispelled if such a person suddenly acts in a queer manner, 
gives an obviously nonsensical order, begins to act in a way 
definitely harmful to his or other persons’ interests, and so on. 
But concluding marriage is not per se a nonsensical act. The 
consent may be shown to flow from a pathological state if 
there were some unusual circumstances. If, e. g., a man sud- 
denly consents to conclude a marriage to which he was all 
the time very much opposed, or decides to marry someone he 
hardly knows, or one whom he, presumably, would not have 
considered suitable before, there is a strong presumption that 
the apparent “lucidity” did not exist at all. But suppose 
he had been engaged to a girl, had repeatedly manifested his 
intention to marry her, then had fallen ill with some mental 
trouble, and now, during a so-called lucid interval, carried 
out his intention. Shortly after the wedding, however, he 
becomes ill again. Was his consent valid or not? 

One has to bear in mind, first of all, that normaley means 
normalcy in every regard. A person is normal or he is not. 
There is no partial normalcy. We may say that a person 
reacts abnormally in his emotional life whereas his reason 
functions normally. But this is only a simplified way of 
expression. In fact, his reason does not function normally, 
nor does any other faculty, since they are all closely related 
to one another and influence each other mutually. The state- 
ment means only that the disturbing influence of the emo- 
tional disequilibrium does not become noticeable as long as 
conditions are favorable. But normal reason is one which 
deserves this qualification under all circumstances. Thus, a 
man is not normal in one, and abnormal in other respects. 
One single observation showing a person to be definitely 
abnormal in some sense, proves him to be abnormal as a 
whole, and outweighs all reports about his being “ perfectly 
normal”. Every psychiatrist has come across people who 
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were believed to be normal, allowed to contract marriage, do 
business, make important decisions, whereas to the expert 
observer they were clearly suffering from some mental trouble 
which he knew might develop sooner or later into a state 
recognizable even by the layman. Such experiences give 
rise, as one may see, to grave conflicts. They are mentioned 
as an illustration of the wide differences existing not infre- 
quently between the opinion of the layman and of the expert. 

If signs of abnormality are not observed during the so-called 
lucid interval, this may be merely the effect of circumstances. 
The witness has had no opportunity to see the man under 
those conditions which reveal most clearly his abnormality. 
Furthermore there is the fact psychiatry describes as “ dis- 
simulation”. An insane person may, nothwithstanding his 
pathological state, display amazing cunning; he knows how to 
choose the best time for carrying out his purposes. He has 
found that his ideas meet resistance on the part of his environ- 
ment or are declared as nonsense; accordingly he is careful not 
to speak about them, and thus appears to be “ much better ” 
or even “quite normal”. But secretly he still harbors the 
same ideas, pursues the same goals, and does so perhaps with 
an even greater tenacity because of his having to “ dissimu- 
late”. A man may develop persecutional ideas; he may con- 
ceive of his betrothed as his worst enemy and not say a word 
about this idea. He goes on, he marries her, and in the first 
night he strangles her. People will say that he has become 
suddenly insane. Not at all; he probably was insane a long 
time, but nobody found out about his abnormality. <A psy- 
chiatrist might have found indications of insanity. But 
there was obviously no reason to call him in. Such cases, 
however, are a warning against accepting at their face value 
the statements of witnesses regarding a person’s “ perfect 
normalcy ”’. 

Considering these facts, it ought to be made a rule that 
any one who once before had shown signs of mental disturb- 
ances and now wants to marry be examined by a competent 
psychiatrist. Not because of “ eugenic ” considerations, but 
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because of the regard due to his future mate. Much suffer- 
ing and trouble could be avoided if this precaution became 
general. ; 

In many cases all observations are missing on any abnormal 
traits at the critical time, even if it is known that such ab- 
normal symptoms had existed previously. If the normal party 
nevertheless applies for annulment, it is because of the gen- 
eral assumption that a mental disease which existed before 
and reappeared after the conclusion of marriage was present 
also at this time. An average person will, especially if 
moved by some interest, easily believe that a trouble which 
apparently has left no traces has actually disappeared never 
to return. The public ignores the deceptiveness of the so- 
called restorations to normalcy and the essential progressive 
nature of most of the underlying processes. The general ideas 
on the origin of mental disease also contribute to disregarding 
any danger of which warning perhaps has been given by the 
psychiatrists. It is still a common belief that mental disease 
is the effect of mental influences; accordingly the lover feels 
that by his care and love he will keep away all troubling 
factors, will wrap the beloved in his love and protect him 
against the hostile world; will provide him with a life of 
harmony and security so that he is not to lose his equilibrium 
again, Even if there are observable indications of abnormal- 
ity, lovers will feel confident that by their love and care they 
will restore perfect health to the beloved. Many girls have 
felt sure that, once married, the man will give up drinking, 
or taking narcotics, or abandon his insane ideas. In most cases 
they have been cruelly disappointed. A degenerative process 
in the brain is indifferent either to love or hate. Few persons 
can go on loving another who is no longer the personality 
they knew. Accordingly, marriage becomes an intolerable 
burden and they seek a way out of it. Their prior belief in 
the normalcy of their mate is no argument against their 
bona fide attitude now. 

In fact, their present viewpoint is more correct than the one 
they assumed before. The reappearance of mental symptoms 
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is not equivalent to the “ trouble starting anew ”; it is rather 
indicative of the continuous persistence of this trouble. Gen- 
erally, the clinical picture is, in the relapse, of a more serious 
kind. This shows that the pathological process has gone on 
and wrought further destruction, although no manifest symp- 
toms may have been observable in the meantime. The 
individual was far from being normal or healthy.. The funda- 
mental alterations which affect his total personality not only 
persisted but made progress. 

It is exceedingly doubtful whether any “ lucid interval” can 
be assumed to exist in cases of organic mental disease which, 
after some time, produce again symptoms which even the lay- 
man recognizes as abnormal. Psychiatry, more aware of the 
precariousness of these apparent recoveries, prefers to speak 
of “remissions”. Eventually, such a remission may turn 
out to be a real return to health. We know two organic men- 
tal diseases in which a cure can be effected under certain 
conditions. One of these diseases is progressive paresis which 
can be treated by the fever-therapy inaugurated by J. Wagner 
von Jauregg, the other is schizophrenia for which a treatment 
has been worked out on the basis of the discoveries of M. 
Sakel; this treatment is known as “ shock-therapy ” and uses 
mostly insulin. The results are fairly good if the treatment 
is started in an early stage of the disease. The longer the 
trouble has lasted, the smaller become the chances of recovery. 
In schizophrenia, for instance, they are practically null after 
the first eighteen months. Not even of the fresh cases all 
respond favorably. A spontaneous recovery of an organic 
disease of some years standing is utterly improbable. In such 
cases the “remission” is just that, and not a true “lucid 
interval ”. 

To ascertain normaley is one of the most difficult tasks. 
The only statement the physician or psychiatrist is entitled to 
make is that he did not discover any sign of abnormality. 
The real criterion of normalcy is, however, not the absence 
of symptoms but the capacity of adjustment to changing and 
difficult conditions. The average observer sees the person 
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only in average situations. He may be adapted to them, and 
fail to adjust himself as soon as some emergency arises. If 
an individual who had shown signs of mental trouble but 
seemed all right at the time of marriage, later develops definite 
symptoms, the eventual changes in his situation, the new 
tasks, or what not, did not “cause” the reappearance of the 
trouble, but made it only manifest. A man has a normal heart 
if he can sustain noticeable physical exertion; that he feels 
no trouble as long as he lives carefully and avoids all effort 
is not a proof of his having a normal heart. There is, of 
course, no possibility for subjecting anyone to a test equivalent 
to situations of emergency. The patient dismissed as “cured” 
from a mental hospital is not subjected to such a test. His 
cure may be a very relative one. 

In viewing together all these facts one cannot fail to arrive 
at the conclusion that the data usually submitted as proof 
for a “ lucid interval” have little value. Be it said once more, 
one reliable report on one definitely pathological trait must 
invalidate any number of reports to the contrary. 

The general presumption, therefore, is that a consent given 
during a so-called lucid interval in a case of organic mental 
disease must be considered as contrary to the conditions laid 
down by Canon 1081. 

There are other mental troubles which psychiatry labels 
“ functional’ and in which nothing points to the existence 
of an underlying organic brain condition. The most important 
of these troubles is manic-depressive or manic-melancholic 
insanity. This disease manifests itself in “attacks” either of 
maniacal excitement or depressive inhibition; in some so- 
called mixed cases symptoms of both the “ pure” forms may 
co-exist. The attacks last a longer or shorter time. After the 
attack has subsided, the patient is truly normal in most cases; 
sometimes, however, a certain amount of abnormality may 
persist. We then speak of chronic mania or melancholia, of 
varying intensity. 

An organic alteration being absent, these cases must be 
viewed from an angle different from the one taken before. 
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The abolishment of free will is more like the one brought about 
by intense emotion or passion also in normal people. AS mn 
such cases, so in manic-depressive insanity the question of 
responsibility or capacity of consent must be answered on the 
basis of an evaluation of the intensity of the emotional state 
and its presumable influence on other mental powers. 

If the person acted, at the critical time, irrationally, was 
continuously in a quite unusual mood, either overactive, 
elated, boisterous, or depressed, inhibited, indulging in pessi- 
mistic ideas, if he was, as is common in mania but occurs also 
in melancholic states, given to sudden and inexplicable actions, 
made unwarrantable decisions, did not appear to evaluate cor- 
rectly the situation, and so on, if these and other symptoms be 
present, one can hardly doubt that such a person is incapable 
of deliberate and free consent. His decisions are not based 
on reasoning or dependent on free choice. He is swept along 
by his emotions, either momentarily arising or lastingly per- 
vading his consciousness. A maniac may suddenly decide to 
marry, sometimes a person he does not know or has just met, 
one he would never consider suitable if in a normal state. 
A melancholic may conceive it his “ duty” to marry someone 
he neither likes nor considers suitable out of a pathological 
sense of guilt. And so on. 

Unfortunately, things are not so simple in many instances. 
Great difficulties arise when the mental state of a person has 
to be appreciated whose illness did not necessitate hospitaliza- 
tion. Incidentally, it should be pointed out that confinement 
in a hospital is not an absolute criterion of the gravity of the 
mental trouble. A patient is committed to an asylum not 
because his illness is particularly severe, but because it creates 
particular social inconveniences. A “mild” case is often one 
whose behavior is compatible with the demands of his environ- 
ment; the greater the tolerance of his family, the longer may 
he stay out of a mental hospital. But his state is nonetheless 
one of serious mental disease. Although it is always a great 
risk to keep a melancholic patient at home, because he might 
at any moment become worse and, especially, commit suicide 
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under the pressure of a sudden emotional urge, it is done very 
often. In such a case, the fact of his staying at home is in 
no way demonstrative of his being only “slightly ” ill. 

In cases of this type only a very careful analysis of the 
mental state and a cautious evaluation of the probable in- 
fluence his emotions may have had on his decisions can throw 
light on the question of existence or non-existence of a real 
consent. It is, however, to be presumed that any pronounced 
phase of manic-depressive insanity actually produces so much 
of a disturbance that the capacity of consent can be taken 
as lacking. 

If there is no chronic state, continuing also through the in- 
tervals between the attacks properly so called, the individual 
must be considered as normal as soon all traces of mania or 
melancholia have disappeared. Here we have to do with true 
“Jueid intervals ” even if they, as happens in some few cases, 
are relatively short. 

Since the psychological problem of the influence emotions 
have on reason and will is relevant also for the conditions 
stated in Canon 1087, this question will be briefly treated in 
the following section. 

Many persons suffer from mental troubles or behave in a 
manner as to cause others to consider them “not normal” 
without being mentally diseased. So-called psychopathic 
personalities and people afflicted with neurosis may make such 
an impression. They also very often suffer, and are aware— 
contrary to the insane properly so called—of their abnormal- 
ity. This does not mean that they have always enough of 
critique and clarity of consciousness to distinguish what in 
their ideas, plans, and actions, pertains to abnormality and 
what not. 

Neurosis, hardly ever—with a few exceptions to be men- 
tioned immediately—diminishes freedom or weakens reason 
so much as to supply a valid plea for inability to consent. 
Severe compulsory neurosis may, however, have such an in- 
fluence, especially if the idea of marriage is linked in the sub- 
ject’s mind with the compulsory states. Also, neurotic mani- 
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festations of the compulsory or anxiety type may eventually 
reach such an intensity that the person will comply with any 
demand or do whatever is proposed to him. These people 
usually suffer from a far-reaching inability of decision. They 
never can make up their minds, They will get engaged, for 
instance, and not be sure whether they did right, whether they 
really want to marry, and thus continuously vacillate between 
opposed decisions. They may feel quite unwilling to marry 
the very hour of the wedding. But, either they are admon- 
ished to go through the ceremony, or they feel that something 
terrible might happen if they do not, or some other irrational 
factor may enter into play. 

These are, however, exceptions. As a rule neurosis will 
not furnish a valid argument. 


III. On Canon 1087 


Canon 1087, §1: Invalidum quoque est matrimonium 
initum ob vim vel metum ab extrinseco et iniuste incussum, 
a quo ut quis se liberet, eligere cogatur matrimonium. § 2: 
Nullus alius metus, etiamsi det causam contractui matrimonii, 
nullitatem secumfert. 


This canon implies, from the viewpoint of the psychologist, 
at least three problems. (1) By what criterion can the gravitas 
viris vel metus be determined? (2) How does the conscious- 
ness of violence or the presence of fear influence volitional 
acts? (3) Which kind of force or compulsion is of such a 
nature as to make marriage the only way of deliverance? 

The emotional state eventually invalidating consent is 
qualified as metus which is correctly translated by fear. Fear 
and anxiety or dread must be distinguished, although these 
terms are used promiscuously by common language. Fear is 
the emotional response to the awareness of a great danger the 
nature of which is known, even if imperfectly, and which is 
conceived as imminent and, at the same time, as not abso- 
lutely unavoidable. If a danger is conceived as impending 
with inescapable necessity, the corresponding emotion is no 
longer fear, but despair. Fear implies, as Aquinas and after 
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him others, e. g. Spinoza, have pointed out, the admixture of 
some, however faint hope. Hopelessness, de-speratio, sets in 
when the danger cannot be avoided at all. Anxiety, on the 
other hand, is the response to the vague but for that not less 
terrifying awareness of some imminent, overwhelming, but un- 
known danger. Particularly, the direction from which this 
danger will strike is unknown, whereas in fear man knows 
wherefrom he may expect the deadly blow.® 

Thus, the apprehension of death releases rather dread than 
fear, since death, in its significance for the living person, is 
absolutely unknown and cannot be imagined. All our knowl- 
edge about death does not tell us what the experience of death 
will be. Threat of death by violence, however, is probably 
one of the more commonly used means to force a person to 
comply with demands the fulfilment of which he otherwise 
would be sure to refuse. It seems, therefore, that metus 
ought to be taken as meaning dread, at least in certain in- 
stances. The situation is, however, somewhat different from 
the one in which people usually “fear” death. In the case 
of such a threat compelling a person to give his consent— 
whether to matrimony or otherwise—death is known at least 
insofar as it is threatened momentarily and as being inflicted 
by a definite person. The one who threatens usually is also 
the potential executioner. Also, it would seem as if the factor 
of violence, of total overpowering, deprivation of all personal 
initiative stand so much in the foreground that they somehow 
veil the outlook on death. It can be admitted that dread 
will play a great réle, but because of the factors known to the 
victim, fear prevails, and the choice of the term metus appears 
as justified. 

Other threats may be equally effective. All depends on the 
importance given by the victim to the situation he has to face. 
The average man will naturally recoil from torture, perhaps 
even more than from instantaneous death. He may feel that 


5 These and some allied questions have been discussed by the present writer 
elsewhere. Cf. “The Cognitive Aspect of Emotions”, The Thomist, IV 


(1942), 589. 
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he can stand being killed, but not support prolonged and 
intense bodily pain. With many persons the threat of ex- 
posure or of serious social damage may be influential enough 
to exercise a perfectly overpowering force. A man may be 
blackmailed into marriage. 

A certain man married a woman whom he neither liked nor 
wanted, because she had knowledge of certain facts concerning 
his past and threatened to publicize them together with others, 
lacking indeed foundation but, in connection with the other 
things, appearing quite credible. This man had risen from 
a low standard to a great position in the financial and political 
world. All his success would come to nought if these things 
were divulged. He had no hope of ever regaining the same 
or only a similar position once he lost his standing. So he 
consented to marry her. Years later, his life had become so 
intolerable, his wife being a coarse, rude person, moreover 
given to drinking, that he filed a suit for annulment. The 
fact of her having threatened him was not denied. The ques- 
tion, accordingly, hinged on the problem whether fear of ex- 
posure had been strong enough to make marriage appear as the 
only and inevitable way out. 

Another threat which has often proven to be effective refers 
to consequences concerning not the individual himself but 
others. They will have to suffer, be killed, deprived of their 
social position, and so on, if the individual does not give his 
consent. The situation here is particularly apt to abolish 
freedom because the individual apparently is made responsible 
for and the cause of another’s misfortunes. Threats of this 
kind become still more powerful if uttered by the same person 
who, ostensibly, will suffer if consent is not given. Girls have 
been forced into marriage because their fathers threatened to 
commit suicide if the daughter refused. Then, the girl not 
only feels that she would be the cause of her father’s death 
but also responsible for his sin. 

Much can be, of course, argued against such an attitude 
from the viewpoint of clear and objective reason. Sometimes 
such reasonings are present to the mind of the victim or sug- 
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gested to him by others. But the force of the emotional factor 
proves greater than any logic. A person may well reply that 
he understands the arguments presented to him, that theo- 
retically he has nothing to oppose them, but that nevertheless 
he “cannot help” acting differently and complying with the 
demands made upon him. 

The influence of emotion on ideas and images is too well 
known to make necessary any lengthy explanation. Emotion 
falsifies our percepts, not by acting on the external senses but 
by surreptitiously introducing into the operations of the in- 
ternal powers factors not related with and not contained in 
the sense data. We “see” what we hope or fear to see. The 
expectant lover hears the steps of his beloved on the stairs 
and the timorous coward those of the burglar in the basement. 
In reality, one and the other misinterprets some, perhaps, quite 
indifferent noise according to his emotional state. Like the 
sense, so also reason is easily misled by emotion. The dis- 
advantage and unreliability of “ wishful thinking ” have been 
often emphasized. 

The girl feels that she has to “ sacrifice herself”? in order 
to save her father. No doubt, morally speaking she does make 
a great sacrifice. Or, it is formally such an act. It is, how- 
ever, doubtful whether one can speak objectively of sacrifice. 
Such an act presupposes that a person gives away deliberately 
something of great value for the sake of realizing one estimated 
still more. Without clear knowledge or insight and perfect 
freedom of decision, there is no true sacrifice. This clarity 
is absent in cases where the consent is given under the pressure 
of vis et metus. 

When emotion reaches a certain degree it abolishes the pos- 
sibility of clear reasoning. It also fills consciousness so com- 
pletely that other mental processes cannot develop or, if 
developed, persist, or if persisting for some time, outweigh 
the emotion. There is, furthermore, a direct influence of 
emotion on will. Rational will has as its proper object 
the universal good. To relate to a particular end this 
universal good and the volitional act tending towards 
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it, an intermediary agent is needed. The sensory appetite 
functions as such an agent. Under normal conditions the 
sensory appetite stands under the imperium voluntatis. The 
particular nature of this imperium is a puzzling problem, 
analogous to the one of the relation between intellect and 
sensory memory or imagination. It seems as if rational will 
directed the appetite towards a particular end although the 
former is essentially alien to such an end, just as the intellect 
seems to choose the appropriate illustration, expression, com- 
parison for expressing its concepts, although the intellect 
neither can deal directly with such particulars. Whatever the 
explanation, the facts are indubitable. 

The sensory faculties are not always perfectly obedient 
servants of the rational powers. This is generally recognized 
in regard to appetition. But the same relative independence 
of the lower power exists also in regard to cognition. It be- 
comes manifest when we say: I know that this is not the right 
word, or the best illustration, but I have none other at my 
disposal. 

The tenacity with which the appetite clings to a particular 
end, the disapproval of will, so to speak, notwithstanding, is 
one source, though not the only one, of the many conflicts 
which beset the human mind. The intensity with which the 
appetite inheres to its pre-chosen object is mirrored by the 
violence of the emotion suscitated. Emotion is neither the 
mental state by which goods or values are apprehended, nor 
is it to be identified with the movement of the appetite itself. 
Emotion is, on one hand, a response to the awareness of value, 
which is a cognitive operation, and on the other, a reflex in 
consciousness of the movement of the appetitive powers.® 

It is true that we appreciate values more adequately if an 
emotional response takes place, that is if the appetite is moved. 
Emotion is also not a mere reflex in consciousness of the move- 
ment of the appetite, it is moreover a reinforcing agent. At the 
same time, it makes the mind more susceptible to the values. 


6 For a detailed discussion, cf. the two articles mentioned above on the 
vis cogitativa and on emotions. 
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As the amor affectivus stands higher than a merely effective 
love, although the latter is love too, so it is with other emotions 
and the total mental set-up of which they form a part. Thus, 
by the arousal of emotion a kind of circular process is started 
which, if lasting for some time and reaching a certain intensity, 
acquires so much of inertia that its course can no longer be 
inhibited or directed by the rational powers. 

But man is profoundly and essentially rational. However 
great the power of the irrational, or perhaps they are better 
called subrational, impulses be, as long as there remains some 
clarity of consciousness, man feels urged to provide for his 
actions some semblance of rationality. He lets, as it were, 
reason be persuaded by desire or emotion, and reason then 
somehow manages to supply rational motivations, be they only 
apparently rational. It is, therefore, no conclusive evidence 
against an overpowering emotion, e. g. of fear, if the individ- 
ual is able to express himself, in words and actions, much as 
he would do were he actually prompted by reason and possess- 
ing the full use of his will. 

- Here, as elsewhere in practical psychology, generalizations 
are dangerous and illicit. Only a penetrating individual analy- 
sis can show whether or not the emotional state was of such a 
nature and intensity as to destroy freedom and abolish reason. 

Nor is a study of the objectively existing conditions suffi- 
cient. These conditions act on a person not as what they are 
but as what they are believed to be. It makes no difference 
for a person whether he is actually not loved by another or 
whether he only thinks so. It is of no use that parents love 
their children if they behave in a manner as to hide this fact 
from the children. It is the same whether a man encounters 
actually dishonesty and malevolence, or whether he only sus- 
pects that every apparently honest and well meant action is 
but the mask of opposite intentions. The argument that “no 
sane person would have believed” this or that has no value. 
Very sane persons have been known to believe the unbelievable. 

Men react to objectively identical situations each one ac- 
cording to his personality and history. To understand any 
one’s behavior, one has to know him thoroughly, not only as 
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he is now or was at a definite time, but also how he came to 
be just such a personality. One cannot define, in a general 
manner, those situations which will entail the characteristics 
of vis vel metus. What to one is overwhelming violence, 
arouses in another the will to fight. Nor can the plea of 
having been under such a compulsion be rejected because “no 
normal person would feel this way”. Normalcy covers a wide 
field. The coward is as normal as the courageous. The 
weakling is not less normal than the strong. What to one is 
mere unpleasantness means intense suffering to another. 

In this connection, some few words may perhaps be added 
on the alleged influence of hypnosis and suggestion. In 
criminal cases it has been claimed by the defendant that he 
acted not by his own will but under the influence of hypnotic 
suggestion. Similar claims can be made in the procedure of 
annulment. 

Much of what is still believed of hypnosis by the public is 
utterly fantastic and far from truth. Hypnosis is not more 
of a mystery than many other mental phenomena. It is not 
the result of any exceptional powers on the part of the hyno- 
tizer. One need not be a “ demoniacal personality” to prac- 
tise hypnosis; it is a mere question of technique. Hypnosis is 
helpful, to some extent, in the treatment of mental abnormali- 
ties, though not of mental disease properly so called. Its range 
of influence as a treatment is limited. It cannot replace sys- 
tematic psychotherapy, but it may be used within it. 

The hypnotical state is not foreed on the hypnotized sub- 
ject. Nobody is hypnotized against his will; if it appears 
sometimes as if this were the case, it is because the subject 
himself is not aware that and how far he consented to being 
hypnotized. ‘“ Hypnosis is always the achievement of the 
hynotized, not of the hypnotizer ” (Schilder and Kauders). 

It may be possible to hypnotize a person and have him go 
through the ceremony of a wedding and to pronounce the “I 
do”. This consent would be, obviously, invalid. But for 
aueh a situation to arise, it is necessary that the person be 
hypnotized and still in the state of hypnosis when being mar- 
ried. Such an occurrence is conceivable, but surely improb- 
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able. To prove that the person was actually at this time in 
hypnosis might be difficult, if there is no evidence of a hypnotic. 
“session ” having taken place immediately before. 

Those individuals who, in foro criminali, claim that they 
acted under hypnotic influence do not mean to say that they 
were hypnotized immediately before the criminal action. 
They reier to what is called “posthypnotic suggestion”. This 
is indeed a misnomer, because the suggestion is, of course, 
made during hypnosis, and only the execution of a command 
given then belongs to the posthypnotic period. But the term 
has been generally accepted. The subject is told in hypnosis 
that he will, at a given time, half an hour, two days, or at any 
time later, do a certain thing. This command refers mostly 
to rather insignificant actions. Such experiments are usually 
successful. The question is whether or not a person can be 
induced to act in a way contrary to his habits and his prin- 
ciples or previous decisions. 

So far as we know, it is not possible to have a man commit 
a crime if he is utterly set against such an action. He may 
feel an urge towards the action, but he will hardly obey it, 
though he may feel uncomfortable because of an impulse he 
realizes to be alien to his personality. Sometimes, the in- 
dividual finds a way out by arranging for some sort of a 
compromise. He acts as if he were obeying, but manages to 
use inappropriate means, or an unsuitable time. Or he may 
proceed with the preliminary steps and desist as soon as the 
climactic point is reached. 

Posthypnotic suggestions are given together with the com- 
mand to forget all about the happenings during hypnosis and 
to remember only, when the time has come, to act according 
to the suggestion. This posthypnotic amnesia is, however, 
not always complete. The subject may remember something 
of his experiences. He may also know enough to realize, if 
such an unusual idea comes to him, that it might be the effect 
of hypnotic suggestion. He then might use this knowledge as 
a, valid excuse if he does something he eventually is not dis- 
inclined to do, but does not dare to do; if he now follows his 
inclination, he may claim that he acted not by his own will. 
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It is hardly necessary to remark, that hypnotic suggestions 
must be made in personal contact between hypnotized and 
hypnotizer and that all talk about hypnosis by distance be- 
longs to pure fantasy. Persons who harbor such beliefs are 
either absolutely ignorant of the truth, or they are insane. 
In schizophrenia, e. g., it is not uncommon for a patient to 
claim that his thoughts and actions are “ made up for him” 
by someone in a far-off place. 

Concerning marriage, one has to bear in mind that posthyp- 
notice suggestion usually refers only to one single action. 
“You will do this or that at this or that time”, is the formula 
employed. It is difficult to imagine that a person would go 
through, because of such a suggestion, the complicated steps 
leading up to matrimony. One might suppose that he could 
be forced to decide that he is going to marry a definite person. 
He may, under the influence of this suggestion, proceed to 
initiate the necessary steps. It is however doubtful whether 
the suggestion will hold through the whole time until the 
fateful words are spoken. We know by experience that a sug- 
gestion to become effective in the total experience and be- 
havior of a person must be repeated many times, in a succession 
of hypnotic séances. If a person is not shown to have been 
continuously in touch with the alleged hypnotizer and to 
have gone through:a series of such séances, his claim of having 
stood under a posthynotic suggestion is rather questionable. 

On the whole, it is not very probable that posthypnotie sug- 
gestion will be alleged, in a reasonably plausible manner, as a 
reason for annulment. But hypnosis had to be mentioned as 
one form of compulsion, for the sake of completeness. 

By this, the present writer does not mean that these pages 
have exhausted the manifold problems connected with the 
notions of vis vel metus. Many of these problems pertain 
more or exclusively to the legal side of the matter. But even 
the medico-psychological side could not be discussed as fully 
as the gravity of the subject demands. As they stand here, 
these fragmentary remarks may, so this writer ventures to 
hope, still prove of some use, 


GENERAL NORMS OF CANON LAW AS 
FOUND IN THE FIRST BOOK OF 
THE CODE * 


HE first book of Tu Copz or Canon Law is, fittingly, 
an introductory section. Its purpose is to outline and 
define the scope of the entire Code, and to enunciate 

the fundamental principles which underlie all subsequent 
canons, thus affording to the student or to the ecclesiastical 
lawyer the general rules by which he will properly understand 
and interpret all particular legislation in the remaining sec- 
tions. 

It is naturally the shortest of the five books, containing 86 
canons. In the very beginning, one finds a group of seven 
prefatory canons, which not only define the scope of the Code 
but also its relationship with all previous legislation. 

We would naturally first ask ourselves: “ Who are the sub- 
jects, 1.e., who are bound by this Code of Law? ” 

To answer this question, it must be first recalled from last 
month’s lecture? that the Code contains legislation from sev- 
eral sources, namely the divine law, whether natural or posi- 
tive, and the purely human or ecclesiastical law. As a simple 
example of the intermeshing of these three systems of law, one 
may look at Canon 1248, which obliges the faithful to attend 
Mass on Sundays. The duty to hear Mass arises from purely 
ecclesiastical law. The duty to keep every seventh day holy 
arises from divine positive law, revealed in the Bible and 


* Lecture delivered by Rev. Francis J. Murphy, 8.T.D., Professor of Moral 
Theology and Canon Law, St. Joseph’s Seminary, Dunwoodie, Yonkers, N. Y., 
and a Judge of the Ecclesiastical Tribunal of the Archdiocese of New York. 
Lecture delivered November 22, 1943, in the Auditorium of the Bar Asso- 
ciation in New York City as one of the series of seven sponsored by the 
Guild of Catholic Lawyers and The Canon Law Society of America in com- 
memoration of the twenty-fifth anniversary of the promulgation of The Code 
of Canon Law. 

1Cf. Tue Jurist, IV (1944), 54. 
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chosen by Almighty God. The obligation, however, to wor- 
ship God is imposed by divine natural law, dictated as clearly 
by man’s natural reason as the duty to love, reverence, and 
honor one’s parents and one’s country. Therefore, considering 
the source of these respective obligations, it is clear that the 
Church can exempt a man from hearing Mass, but She cannot 
abolish the “Lord’s Day” for the community, nor can She 
possibly dispense a man from worshipping God in some fitting 
way at some fitting time, if he is unable to do so through at- 
tendance at Mass on Sunday. 

The divine natural law, therefore, is that which God, the 
author of nature, implanted in the heart of man, so that man, 
by the right use of his reason, knows—sometimes almost in- 
stinctively—that certain actions are conformable and other 
actions non-conformable with his nature. Common sense 
therefore dictates that all men—baptized or unbaptized, Cath- 
olic, Protestant, Jew or Pagan—are bound by this law. Hence, 
when the Canons deal with such matters (as, for example, 
blasphemy, unchasteness, murder, abortion, theft) it is clear 
that no living mortal is exempt. However, to be precise, those 
outside the Church are bound not because of the Code but 
because they are subject to the natural law. 

Secondly, certain obligations arise from the divine positive 
law, i.e., God’s legislation revealed to us, not by reason but 
by positive enactment—by word of mouth—whether in the 
Old Testament or the New. While at first sight it might seem 
that all are obliged by this law, because it comes from God, 
nevertheless a distinction must be made. To one reading the 
New Testament, in particular, it becomes obvious that many 
of Christ’s commandments are intended only for those who 
have been baptized, for example His orders concerning the re- 
ception of Holy Communion or of subjection to His Church. 
Therefore, we conclude that unbaptized persons are obliged by 
positive divine law to accept Christ as God’s authoritative am- 
bassador to man and therefore to embrace the faith with the 
reception of Baptism. Beyond that they are held to nothing, 
whereas, once a person has been baptized, he is bound by all 
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positive divine laws. This distinction is brought out succinet- 
ly in the words of Christ: “ Going, therefore, teach ye all na- 
tions, baptizing them . . . teaching them to observe all things 
whatsoever I have commanded you.” The obligation to ob- 
serve all Christ’s commandments, therefore, follows after Bap- 
tism. The obligation to accept Baptism is found in the paral- 
lel passage in St. Mark, “He that believeth and is bap- 
tized, shall be saved: but he that believeth not shall be con- 
demned.” * Every baptized person, therefore, is clearly obli- 
gated to obey all positive divine law, whether mentioned in 
the Code or not; but, once again, the duty comes primarily 
from God and only secondarily from the canons. 

The third and last type of law found in the Code consists 
of purely human legislation enacted by competent ecclesiasti- 
cal authority. The Code calls these ‘“ leges mere ecclesiasti- 
cae’ (merely ecclesiastical laws), and it defines in these early 
canons* just who are bound by them. At first sight non- 
Catholics will undoubtedly think it effrontery to learn that 
the Code declares that all baptized persons are bound by these 
purely ecclesiastical laws, except in so far as the law itself 
may expressly exempt them. However, at second thought, no 
thinking person can be any longer surprised because it is of 
the very essence of Catholic belief to hold that Christ founded 
“one, holy, catholic and apostolic Church,” with power and 
authority to rule all Christians and to which all must subject 
themselves as to Christ Himself. “ He that heareth you, 
heareth me; and he that despiseth you, despiseth Me.” ® 

Hence, the Church would be denying Her own doctrine un- 
less She maintained that all baptized persons have been made 
subject to Her authority and Her laws by God Himself. No 
civil state could possibly allow its citizens to declare them- 
selves exempt from its laws. Now, citizenship in the kingdom 


2Matt. XXVIII: 19-20. 

3 XVI: 15-16. 

4 Cf. Canon 12, which helps us answer the proposed question. 
5Luke X: 16. 
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of God comes solely but necessarily through Baptism, and 
since the Church believes that all “ Children of the Kingdom si 
have been committed to Her maternal care for their spiritual 
welfare, She must, necessarily, try to guide and to save all— 
not only those who gladly respect and obey Her as a mother, 
but also those who reject or despise Her, whether it be through 
mistaken judgment or through malicious defiance.. It is true 
that the Church frequently takes no action concerning those 
who do not voluntarily submit to her authority, but when She 
does do so, then the rule just explained applies. For exam- 
ple, Church law declares invalid any marriage of a girl under 
14 years of age. A non-Catholic was married in one of our 
Southern States when only 13 1-2 years old. Several years 
later—having been divorced in the meantime—she became a 
Catholic, and then requested judgment from the Church as 
to her freedom to re-marry. There was only one point to be 
established. If she had not been baptized before the first mar- 
riage, that marriage was valid because, under the natural law, 
a girl of 13 can be mature enough to enter such a contract. If 
she was validly baptized—no matter in what sect—then the 
marriage was invalid because she was a Christian, subject to 
the ecclesiastical law establishing the impediment of age. 

To return to the Canon, it was just stated that all baptized 
persons are obliged by the human laws of the Church, except 
those who are expressly exempt. Now who are expressly 
exempt? ° 

First, all who have not yet reached the use of reason and 
all who, although they have the use of reason, are not yet 7 
years old, unless a canon expressly states otherwise. To il- 
lustrate, an Insane person never attains the use of reason and 
is never bound. A moronic child, or one with retarded develop- 
ment, may not enjoy the use of reason until well after its sev- 
enth birthday. Such a child remains exempt until the light 
of reason dawns. The normal child, however, begins to be 


6 Cf. McCloskey, The Subject of Ecclesiastical Law According to Canon 12 
(The Catholic University of America Canon Law Studies, n. 165, Washington, 
D. C.: The Catholic University of America Press, 1942). 
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obliged only at 7, even though he had the use of reason ear- 
her, and therefore is bound by most laws, as, e.g., Friday ab- 
stinence, only after his seventh birthday. But the law makes 
an express difference for confession and communion and 
obliges a child from the moment he reaches the use of reason, 
even if he be only 5 or 6. With regard to non-Catholics (that 
is, those baptized and reared outside the church), there is an 
express exemption freeing them from the law concerning the 
legal formalities for entering marriage, i.e., from the require- 
ment of contracting in the presence of a duly authorized 
priest and two witnesses.’ 

The second great class of those exempt in general from the 
purely ecclesiastical laws of the Code consists of all Catholics 
who belong to the Oriental Rites. Most Catholies think of 
this distinction between Oriental and Latin Rites as purely 
liturgical, but it is also disciplinary. They have their own 
laws concerning feasts and fasts, concerning matrimonial im- 
pediments of human origin, as, for example, the degrees of 
consanguinity, concerning the legal form of entering marriage, 
concerning clerical celibacy, and so forth. Our western Catho- 
lics know too little of their Eastern brethren and are some- 
times shocked to learn of the distinction, as though it were a 
wound to the much vaunted unity of the Catholic Church. 
Closer study, on the contrary, edifies. As in art, a simple, uni- 
fied design may be monotonous, while the great artist retains 
essential unity amidst beautifying variety—so with the 
Church, its radical unity amidst accidental variations be- 
speaks the wizardry of a divine artist much more than an 
absolute and palling unity which could conceivably have been 
created by man. 


7 Cf. Canon 1099, § 2; Carberry, The Juridical Form of Marriage (The Cath- 
olic University of America Canon Law Studies, n. 84, Washington, D. C.: 
The Catholic University of America, 1934). 

8Canon 1. Cf. Gulovich, “Matrimonial Laws of the Catholic Eastern 
Churches ”—Tue Jurist, IV (1944), 200, 203-212; Duskie, The Canonical 
Status of the Orientals in the United States (The Catholic University of 
America Canon Law Studies, n. 48, Washington, D. C.: The Catholic Univer- 
sity of America, 1928). 


386 THE JURIST 


This concludes our answer as to what persons are subject 
to the Code. Our prefatory canons, however, also define the 
relationship of the Code to previous legislation. Here we 
find that the Code makes no changes in the following types 
of law, unless expressly stated: 

(1) Liturgical Law.® The rules and regulations for the 
proper celebration of Mass, the administration of the sacra- 
ments, and so forth are so voluminous, that the Code makes 
no attempt to cover them. Liturgical law is, therefore, really 
a distinct science for liturgists, rather than for canonists, and 
finds its sources in the rubrics of the Missal, the Breviary, etc., 
as well as in the decrees of the Sacred Congregation of Rites. 

(2) Concordats.° The Code decrees that its own laws shall 
in no way modify previously existing Concordats with various 
civil governments. 

(3) Acquired rights, as well as Apostolic privileges and in- 
dults that were still in force in 1918 remain unchanged." The 
importance of this canon can be seen through an example. 
The matrimonial impediment of age was established by the 
Code as 14 for a girl and 16 for a boy. Let us imagine a girl 
of 138 and a boy of 15. Prior to the Code they could marry 
validly; afterwards, they could not do so. If, therefore, they 
had not married, they had only a “right to marry” which 
they lost automatically on the morning of May 19, 1918. On 
the other hand, if they had actually married, then they pos- 
sessed an “ acquired right ” which the Code did not take away 
from them. As an example of an Indult remaining in force, 
one can mention the indult which permits in the United States 
compliance with the obligation of the annual reception of 
Holy Communion from the First Sunday of Lent to Trinity 
Sunday instead of within the less extensive period determined 
in the Code, from Palm Sunday to the Sunday after Easter.”2 


9 Canon 2. 
10 Canon 3. 
11 Canon 4. 


12 Cf. Canon 859, § 2; II. Plen. Council of Baltimore, n. 257. 
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(4) With regard to previously existing customs that were 
opposed to the prescriptions of the Code, a distinction is made 
in Canon 5. All customs which are expressly condemned by 
the Canons must be corrected. Customs not expressly con- 
demned, if either a hundred years old or immemorial, i.e., ex- 
tending back beyond the memory of any living man, may be 
tolerated if the local Bishop judges that they cannot be pru- 
dently corrected; if more recent, they are suppressed unless 
the law states otherwise. As an example of a custom expressly 
condemned by the Code, one finds that the introduction and 
even the abolition of matrimonial impediments were, in the 
past, actually accomplished by custom. Now this can never 
occur again, and only impediments named in the Code can 
exist and none contained in the Code can be abolished except 
by a new law.%? As examples of customs tolerated by the 
Code, there is the question of the types of food permitted on 
fast days, many points concerning the management of elec- 
tions in religious communities, and the fact that American 
priests do not wear the tonsure though it is prescribed by the 
Code. 

While very little change was made in the four special types 
of law, just mentioned, the vast bulk of pre-Code legislation 
was superseded by the Code. In saying “ superseded,” how- 
ever, one must not make the mistake of thinking that the en- 
tire legal structure of the Church was turned “ topsy-turvy ” 
in 1918. When we speak of the New Code of Canon Law we 
must remember that the newness was in the codification much 
more than in the law. Hence Canon 6—to summarize it 
briefly—tells us that where the canons are in agreement with 
the old law—which occurs most frequently, and which is to 
be presumed in any doubtful point—then they are to be un- 
derstood and interpreted as of old, even though their binding 
force now derives from the Code; but where the Code does 
introduce something new, then the old common law, in gen- 
eral, is abolished, whereas local or particular laws (as from 


13 Canon 1041. 
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the Councils of Baltimore and Diocesan Synods) are not abol- 
ished, except where they are opposed to the Code.* 


Tite I 


After these introductory canons, the Code takes up the first 
general source of law, namely the “ written law,’ and an at- 
tempt is herewith made to list, as briefly as possible, the most 
important of the norms governing its enactment. 


(1) Laws are established when promulgated. In the pre- 
vious lecture, an indication was given of the special way in 
which the Code itself was promulgated, in that it was pro- 
vided that an entire year should elapse between its publica- 
tion and its enforcement. Canon 9 tells how future laws of 
the Holy See shall be made known. They shall be published 
in an official magazine called the Acta Apostolicae Sedis 
(“ Acts of the Apostolic See”), and they shall begin to bind 
three months after the date of publication, unless the nature 
of some law makes it bind immediately, or unless a clause in 
the new law establishes a longer or shorter period. Thus, if 
a new law were published today, November 22, 1948, coneern- 
ing fast and abstinence, it would have force only on February 
23, 1944. Thus Catholics throughout the world would be af- 
forded a chance to learn of the changes. Meanwhile the old 
law would still be in effect. How the laity is to learn of the 
publication is not established, but Bishops and Pastors would 
call it to their attention through letters to be read in parish 
churches, through sermons, and through the Catholic press. 
An example of a law whose nature would demand immediate 
binding force is a decree placing a certain book on the Index. 
If the prohibition did not bind until after the expiration of 
three months, countless people would rush to read it in the 
meantime. The Canon prevents that abuse by pointing out 


that the natural law binds everyone (as soon as he learns of 
the evil). 


14 Cf, Neuberger, Canon 6 or the Relation of the Codex Turis Canonici to 
the Preceding Legislation (The Catholic University of America Canon Law 
Studies, n. 44, Washington, D. C.: The Catholic University of America, 1927). 
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(2) Laws respect the future, not the past, unless express 
reference is made to the past. Any student of American 
Colonial history is well aware of the evils and abuses of “ ex 
post facto”’ laws. The Code rules them out as a general 
norm, though it does allow for a few exceptions. Legally and 
morally a law cannot affect the nature of an act that has al- 
ready been posited, but, on the other hand, it can control the 
effects of that act so long as those effects endure. Thus when 
a declarative interpretation is given to a law—i. e. an inter- 
pretation which says in effect, “This was the true meaning 
of the law all along, even though you did not so understand 
it’’—such an interpretation has the force of law and is ob- 
viously retroactive in its extent. There was an example of 
this in marital legislation when, in 1929, the Holy See gave 
an interpretation of a minor point of the law requiring Catho- 
lies to be married before a priest which changed the attitude 
of many local courts concerning the validity of certain mar- 
riages already contracted between 1918 and 1929.*6 

(3) Laws are ordinarily presumed to be territorial, not per- 
sonal." At first sight this might seem superfluous because most 
laws of the Church are universal and therefore binding all 
over the world. However, there are some laws of the Holy 
See which bind only in certain places (e. g. exclusive of mis- 
sionary territory), and others from which exemptions are 
granted for certain countries. Besides this, there are many 
laws enacted by local synods and national councils, and the 
Code wants it clear that these regularly bind only in the terri- 
tory subject to the jurisdiction of the legislator. Thus, as a 
general rule, Americans, when travelling in Europe, are not 
bound by the decrees of the Councils of Baltimore. 

The Code then goes on to make this distinction clearer still 
by listing the obligations of two classes of persons who are 
de facto in a given territory but who do not belong there by 


15 Canon 10. 


16 Cf. AAS, XXTI (1929), 573; XXII (1930), 195; XXIII (1931), 388; Bous- 
caren, The Canon Law Digest, I (Milwaukee: Bruce, 1934), 543, 544. 


17 Canon 8, § 2. 
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reason of residence. The technical terms are “ peregrin” 
and “vagi.” I do not dare to translate these terms, because 
they are canonical expressions without precise English equiva- 
lents. If I were to call “ peregrini” “strangers,” “ visitors ” 
or “travellers” and if I were to term “ vagi” as “ vagrants ” 
there would be some harsh implications not intended in the 
law. A “ peregrinus” is defined as a man who has a residence 
somewhere else, but de facto he is away from it at present, ina 
strange territory. A “ vagus” is a man who has no residence 
anywhere, but at the moment he is stopping over in this par- 
ticular place. 

Now Canon 14 establishes the following norms for 
“ peregrini ”:— 

(a) They are not bound by the particular laws of their own 
territory as long as they are absent from it. For example, 
priests in England are forbidden to attend certain types of 
theatrical performance. When an English priest visits 
America, he may therefore attend such theatres——it being 
supposed, of course, that he is still bound by the natural law 
against witnessing an immoral play and the universal law of 
the Code which forbids him to attend any performance un- 
becoming to the clerical state. Similarly, if the stench of 
Broadway became so obnoxious that the Archbishop of New 
York forbade his people to attend any shows, this prohibition 
would not bind them when away from the Archdiocese.!® 

The law, however, makes two exceptions to this general 
norm:—(i) if the action of the “ peregrinus” has harmful 
effects in his own home territory, then the law binds him still. 
This would be rare, but the case could be imagined of a 
Catholic leaving New York to publish a newspaper or period- 
ical that was forbidden here. Such publication would certainly 
have harmful effects here in New York. 

(i) The second exception occurs when a law—against the 
general practice—is de facto personal instead of territorial. 

18 Cf. Hammill, The Obligations of the Traveller According to Canon 14 
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Let us suppose that the Bishop of Brooklyn had forbidden his 
priests to attend the theatre, and many were flaunting his 
authority and scandalizing the laity by crossing over into 
Manhattan several nights a week to visit the Broadway shows, 
In such extraordinary circumstances the Bishop of Brooklyn 
could vindicate his authority by making a jpersonal law, 
binding upon each and every priest of his diocese no matter 
where they might travel. 

(b) “ Peregrint” are not bound by the local laws of the 
territory in which they are visiting, except laws which con- 
cern public decorum or determine the formalities of legal 
actions. Thus, if I am visiting Ireland and find that they 
have a local fast day, I am not obliged to observe it, but, 
on the other hand, if the clergy there are forbidden to attend 
horse-racing and my presence would offend against public 
decorum, or if I wish to draw up some ecclesiastical contract, 
then I must observe the local regulations.’® 

(c) The third rule for “ peregrint” is not concerned with 
local laws but with those general laws of the Code which, 
may not be in force in certain places. Here the rule is differ- 
ent from that of the previous case. The “ peregrinus”’ must 
observe the local obligation. The best example of this is 
found in the question of Holy Days of Obligation. The 
Code names ten such feast days but, in most parts of the 
world, this number is cut down by various exemptions. In 
the United States the faithful are held to observe only six. 
Now if I visit Canada on the 15th of August—on which day 
Canadians are exempt—lI am not obliged to hear Mass, but 
if a Canadian visits New York on the 15th of August or if I 
visit Ireland on the Feast of Corpus Christi we are obliged 
because it is the law of the Code, not the law of New York 
or of Ireland that is involved. 

The other special category of subjects who do not reside 
in the locality consists of “ vagi”. Since they have no home 
anywhere, the law simply states that they are bound by all 


19 Cf. Roelker, “The Traveller and the Local Statute”—Tue Jurist, II 
(1942), 105. 
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laws, general and particular of the place where they are at 
the moment. 

(4) A fourth set of norms in this first “ Title” deals with 
interpretation of law. There are two kinds. The first is 
called “authentic or authoritative interpretation,’ the other 
is “private interpretation.” Pope Benedict XV set up a 
Pontifical Commission for the Authoritative Interpretation 
of the Canons of the Code. In a way, we can compare 
this Commission with the Supreme Court of the United 
States, which interprets the constitution for us, but the 
comparison is obviously not perfect because a commission 
with the sole function of interpreting law is clearly different 
from a court. The decrees of this Commission have the 
force of law and are just as binding as the Jaw itself.*° 
Where such an authoritative interpretation is lacking, how- 
ever, it is obvious that canon lawyers must attempt to inter- 
pret doubtful points, and so the Code gives them certain 
general rules to follow. First they should consider the 
“ proper ’’ meaning —i. e. the usual, juridical meaning — of 
the words, considered in their text and context. If doubt 
still remains, recourse should be made to parallel passages 
in the Code (if such exist), to the purpose and cireum- 
stances of the law, and finally to the mind of the legislator.” 

Obviously, since canon lawyers are as human as civil 
lawyers, there will still be disputes, and so Canon 19—to put 
it popularly—says that in odious matters (such as the in- 
fliction of penalties) the stricter of two interpretations of the 
law should be followed (i. e. not inflicting a penalty unless 
it is certain that the law so intends). By implication it 
tells us that in favorable matters, we may follow the more 
liberal of two interpretations. To illustrate this rule, let us 
note the penal law excommunicating a person guilty of 


20 Cf. Schmidt, The Principles of Authentic Interpretation in Canon 17 of 
the Code of Canon Law (The Catholic University of America Canon Law 
Studies, n. 141, Washington, D. C.: The Catholic University of America 
Press, 1941). 
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abortion. Does a doctor who performs a craniotomy incur 
this penalty? Some authors would answer in the affirmative 
because such a murderous attack on a viable fetus is at 
least as serious a crime as the destruction of a non-viable 
fetus. Hence they would give usa broad definition of abortion 
as including the destruction of any living fetus. On the 
other hand, the traditional medical and juridical definition 
of abortion is “the ejection of a non-viable fetus.” There- 
fore most authors deny that the guilty doctor is excom- 
municated, and Canon 19 forces us to accept this stricter 
interpretation. The doctor who has slain a child through 
craniotomy is clearly guilty of homicide—with its special 
effect of disqualifying him from studying for the priest- 
hood—but he is not an abortionist.” 

The opposite norm of liberal interpretation in favorable 
matters is exemplified by this case: “ Decumbentes,” i.e bed- 
ridden patients, are given a special privilege, under specified 
conditions, to receive Holy Communion after breaking their 
fast. How about a sick person who cannot lie in bed because 
of asthma, but is confined to an arm-chair? Authors agree 
that we may follow a more liberal interpretation of “ decum- 
bentes”’ and apply the privilege to such a party.?™* 

Finally, there is an added norm given in Canon 15 for 
doubt in two special types of laws, namely “ invalidating 
laws” and “disqualifying laws.” Here “in dubio juris” 
(i. e. “in legal doubts”) the law does not bind, “i dubio 
facti” (i. e. “in factual doubts”) the local Bishop: may 
dispense if it is a law from which the Holy Father is wont 
to dispense. A case which recently came to my attention 
will aptly demonstrate this twofold rule. Canon 984 dis- 
qualifies a candidate for the priesthood who, because of 
some bodily defect, would not be able to celebrate Mass 
safely on account of weakness or becomingly on account of 

22 Cf. Huser, The Crime of Abortion in Canon Law (The Catholic Univer- 


sity of America Canon Law Studies, n. 162, Washington, D. C.: The Catholic 
University of America Press, 1942), pp. 122-134. 
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deformity. The Canon does not list the precise bodily de- 
fects which these phrases cover, but, by long experience, 
canonists know pretty well what they are. However, a 
neighboring Bishop recently had a young man apply for ad- 
mission to the seminary who had lost one eye in a childhood 
accident and now has a glass-eye. In the old days, before 
the invention of the glass-eye, such a man was certainly 
disqualified. He could not possibly say Mass “ becomingly ”. 
Imagine the horror and revulsion experienced by the laity 
witnessing a priest at the altar or receiving Communion 
from him with the gory, empty eye-socket staring at them. 
More recently, however, canonists have begun to dispute 
as to whether this any longer falls under the law. Those 
denying it hold that the “ unbecomingness” has been cured 
by the invention of the glass-eye so that people are no longer 
revolted. But then the other disqualification comes up. 
Can he “safely” say Mass with only one eye, or will he 
make serious errors in reading the Missal? Furthermore, 
even if he can read properly now, will the remaining eye 
give out within a few years, thus making it “unsafe” for 
him later on to attempt to read the Mass? There are three 
possible cases. First, the doctors may say, “the remaining 
eye is totally unaffected and will probably retain normal 
vision throughout the patient’s life.’ In a second case 
they may say, “the remaining eye is affected and this man 
will be totally blind in a few years.” In the third case the 
answer will be, “we are not sure. He has a good hope of 
retaining normal vision but there is a definite possibility of 
his losing it.” What shall canonists reply to the problem of 
the Bishop? In the first case, of normal vision, there is a 
real legal doubt as to whether the disqualifying law any 
longer includes such a man because we have a good, solid 
reason for maintaining that there will be nothing unbeeom- 
ing in this man’s celebration of Mass. We therefore reject 
the opinion of opposing canonists and, by this general norm 
of Canon 15, “in legal doubt a law does not urge,” we 
move resolutely from doubt to certitude and answer, “The 
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Bishop may ordain this man.” *° In the second case, of com- 
ing blindness, there is no doubt, —the man is disqualified. 
In the third case, of doubtful prognosis, we have a factual 
doubt. As to the law involved in it, we canonists are in 
no doubt as to the meaning and extent. It is now the doctors 
who leave us uncertain as to the facts in this man’s case. 
Once again, however, Canon 15—by giving us a general 
norm—solves the diffiiculty,—‘ The Bishop, in a factual doubt, 
may dispense” from the possible disqualification and then 
ordain the candidate. So you see how such a general norm 
of this First Book can be applied to any subsequent canon. 

(5) I would like to mention only one more of the general 
norms of this first Title. ‘No ignorance of invalidating or 
disqualifying laws excuses from them, unless the law exa 
pressly says so.” In civil law you have an axiom, “ Ignorance 
of the law is no excuse.” While I believe that you place 
certain modifications on that dictum, and while judges are 
milder in imposing penalties on ignorant offenders, still your 
civil practice is much stricter than Church law. Holy 
Mother Church, who wants to rule with as kindly a hand 
as possible, is extremely lenient towards her erring children 
when they are unaware of her legislation, but precisely be- 
cause she is so lenient in many instances, she is by this very 
fact, forced to go on record that ignorance will not excuse 
from invalidating and disqualifying laws. The contrary 
would create utter chaos. Two Catholics marry their first 
cousins. One pair knows that they are disqualified by the 
impediment of consanguinity, the other pair does not. Or 
two Catholic couples go to City Hall to be married. One 
couple knows that such a ceremony is invalid, the other does 
not. What an utterly absurd situation we would have if 
the bond of those marriages depended upon the knowledge 
or ignorance of the parties! 


23 In support of this contention one may refer to the private response of 
the Sacred Congregation of Religious; cf. Bouscaren, The Canon Law Digest, 


I, 486. 
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Tirte II 


The second “Title” is a very brief one concerning the 
“unwritten law”, or custom. We have already seen how 
the Code dealt with customs existing at the time ‘of its 
promulgation. Here it legislates about future customs. 

(1) In the Church a custom can obtain the force of law 
only from the consent of a competent ecclesiastical superior. 
The civil mores of a people may, perhaps, grow from below, 
but in the Church all authority comes from above, from Christ 
and His appointed successors. Hence there must be at 
least some consent on the part of a Superior before a custom 
can have legal force. 

(2) No custom can ever abrogate divine law, whether 
natural or positive. Thus civil divorce or the use of contra- 
ceptives could never become a licit custom, no matter how 
frequently indulged in. 

(3) With regard to ecclesiastical law, several distinctions 
are made. (a) If it be outside the written law, forty years 
of continual practice are required; (b) if it be against some 
written law, then there is a subdistinction: (i) ordinarily 
the same forty years suffice; (11) if, however, the law contains 
a clause prohibiting future contrary customs, then a custom 
must be one hundred years old or immemorial before it has 
force; (111) finally, if the law expressly reprobates and con- 
demns any contrary custom as unreasonable, then no legiti- 
mate contrary custom can ever exist. 

We have not given any examples here of post-Code customs, 
because the Code itself is so very recent. However it seems 
fair to conclude that legal customs will grow in the future 
as they have in the past. The average layman would prob- 
ably be astounded to learn how many present laws of the 
Church which he takes for granted as written laws, were 
originally introduced by custom. Let us but mention the two- 
fold obligation of the clergy, to practice celibacy and to 
recite the Divine Office daily.** 


24 Cf. Guilfoyle, Custom (The Catholic University of America Canon Law 
Studies, n. 105, Washington, D. C.: The Catholic University of America, 1937). 
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Tire III 


The Third Title deals with the reckoning of time for 
the fulfillment of legal obligations. 

In countless legal matters, the element of time plays a 
very vital role, either for licit or for valid action. Therefore 
the Code lays down a set of rules, of which the following 
are the most important:— 

(1) A day consists of 24 hours, commencing at midnight. 
Hence, while on a Friday I may choose to abstain from 12 
to 12 or 1 to 1, (when daylight-saving time and standard time 
are both legal), I clearly cannot fulfill the obligation by 
abstaining from 1:00 A. M. until 12: 00 Midnight. 


(2) A week consists of 7 continuous days, but a month 
and a year can be computed in two different ways,—either 
as they are in the calendar (and then the month varies from 
28 to 31 days; the year from 365 to 366), or by arbitrary 
rule (according to which a month is any period of 30 days, 
the year 365). The Canons then set forth a fairly compli- 
cated set of rules to determine which method should be fol- 
lowed in a given instance. Usually one must follow the 
calendar. Thus, if a priest be suspended from the celebration 
of Mass for a month, and it begins in February, he suffers 
the penalty for only 28 days; if for a year, and it is a leap 
year, he must bear the penalty for 366 days. The chief 
exception occurs when the time is intermittent. Thus Canon 
465 insists that a pastor live in his parish and permits him an 
absolute maximum of two months absence in the year, ex- 
cept for a grave cause which is approved by his Bishop. If 
this time is taken intermittently,—as it normally will be,— 
each month is to be computed as 30 days, whether he goes 
in February or August. Let us suppose he spends some 
weeks in the spring on a lecture tour, then later some days in 
soliciting funds for his poor parish, then still later preaches 
a week’s retreat to some nuns in Chicago, spending a few 
days visiting friends on the way home,—before determining 
upon his summer vacation he must add up all those days, 
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including the ones consumed in travel, and see to it that 
these, plus his vacation, do not take him away from his 
essential duty to his people for more than 60 days. 

(3) A third rule attacks the problem as to whether the 
first day of such a period (the “ terminus a quo ”) should be 
included or omitted in the calculation. The following dis- 
tinction is made:—If the “ terminus a quo” coincides with 
the beginning of the day, then this first day must be in- 
cluded; if it does not, then the first day is omitted. As an 
example of the first rule, let us suppose a sick priest is given 
a three month’s leave of absence to commence on the 15th of 
August. He is free to start at any time after midnight on 
that day. However, if he waits until noon, he cannot claim 
that this day does not count, even though he actually per- 
formed some parochial work during the morning. The second 
rule will apply even more frequently. Thus, in all questions 
of age, the actual day of birth is not to be included. This 
is a practical norm to anticipate the manifest difficulties and 
absurdities that would be involved if a man had to keep 
track of whether he was born at 1:47 A.M. or 9: 28 P.M. 
Therefore I am not obliged to abstain on Fridays until the 
day after my 7th birthday; I cannot marry validly until the 
day after my 16th birthday; I am not obliged to fast in 
Lent until the day after my 21st; and I may not be ordained 
to the priesthood until the day after my 24th. The same rule 
will hold in religious life. When the law demands one year 
In a novitiate, the day of entrance does not count, whether 
a candidate arrived at 9 o’clock in the morning or 5 o’clock 
in the afternoon. Similarly, when a bishop dies and the 
Consultors are obliged to elect an Administrator within eight 
days of receiving news of his death, the first day does not 
count, even though, in a given case, they learned of it in the 
wee small hours of the morning. 

(4) Perhaps, for the laity, the most interesting norm of 
this section deals with the various methods of figuring the 
hours of the day. Canon 33 tells us that ordinarily we must 
follow the common custom of the place. Thus, in peace 
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time, a pastor in a community which follows daylight-saving 
time would violate this Canon if he insisted on scheduling 
his Masses according to standard time, But then the law 
makes a very notable exception for the fulfilment of private 
obligations. These private obligations are four-fold:— (a) 
the private celebration of Mass; (b) the private recitation 
of the divine office; (c) the Eucharistic fast from midnight 
in preparation for the reception of Holy Communion; and 
(d) fast and abstinence in general. In fulfilling these obli- 
gations, one may observe any one of four methods of com- 
putation. (1) True local time, i. e. actual suntime in the place 
where one happens to be. This, of course, is the most scien- 
tific time of all, but, unfortunately, astronomers teach us 
that the sun is by no means regular, not clicking off exactly 
24 hours each day. FE contra, sun time varies as much as 
31 minutes between two extremes, the one in February and 
the other in October. If, however, one keeps an astronomical 
calendar on his desk, he is conveniently able and perfectly 
free to follow it when it is in his favor. However, this is 
of only slight importance in New York, because this City is 
east of the meridian determining Standard Time, and so 
most of the variations in sun time are found to register 
midnight before our regional Standard midnight. They do 
give the residents here a slight advantage, varying from one 
to ten minutes, in January, February, and March. (2) Mean 
local time. Due to the vagaries of the sun, men have uni- 
versally adopted an average or “mean” time of exactly 
24 hours to the day. Under the Code, it is permissible to 
follow this, but in New York it would count against us, as 
mean local time in New York is 4 minutes earlier than 
Eastern Standard Time. My friends in Pittsburgh, on the 
other hand, enjoy 20 minutes leeway all the year round, 
as there it is never midnight locally until 12: 20 by Eastern 
Standard Time. (3) Regional mean time. If every city 
followed its own local time, you can imagine the chaos that 
would result in railroad schedules and radio broadcasts! 
Hence men have created a purely artificial reckoning known 
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as “regional mean (or average) time”. By legislation Con- 
gress has constituted four time “ zones ” (Eastern, Central, 
Mountain, and Pacific), and the result is what is called 
“Standard Time”. This is the time usually shown on our 
clocks and watches outside of the war emergency. Not only 
are we allowed to follow this purely artificial time, but, 
de facto, it is the time we normally use in fulfilling private 
obligations, and it is the time we are obliged to use in public 
acts when the community is following it. (4) The last type 
is extraordinary legal time. The two notable examples of 
it are “ Daylight Saving Time” and “ War Time,” each serving 
a special purpose or emergency. Our clocks are usually set 
to show such an extraordinary time. Then, though it is 
obligatory to use it for public acts, we are free to use it or 
not in private obligations. The chief advantage, however, 
will always be to use Standard Time when such extraordinary 
time exists, and hence our wide-spread habit of choosing 
1:00 A.M. on our watches, instead of midnight, for com- 
puting the time for the observance of the Eucharistic Fast 
and the Friday abstinence when our watches are set on 
this arbitrarily advanced time.” 


TITLe IV 


“A rescript ”’—as the evident etymology of the word implies 
—is a written answer of a superior to some request or petition 
of a subject. It may give an interpretation of law in response 
to some doubt; it may, in reply to a petition, grant a favor, 
as an indulgence or a blessing; it may contain a dispensation 
from an impediment to marriage or from the laws of fast 
and abstinence, and so forth. Such written documents are 
multifarious in the administration of law, and so Title IV 
gives us a series of norms for their proper interpretation. 

(1) In general, anyone may petition the local Bishop or 
the Holy See for a favor or response. 


25 Cf. Dubé, The General Principles for the Reckoning of Time in Canon 
Law, The Catholic University of America Canon Law Studies, n. 144, Wash- 
ington, D. C.: The Catholic University of America Press, 1941). 
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(2) Since such petions may contain deliberate falsehoods, 
and indeliberate errors, or may suffer from either deliberate 
or indeliberate omissions of important facts, the Code gives 
us a series of norms by which to judge what mistakes and 
omissions are substantial enough to render a rescript invalid, 
and what ones are only accidental so that they do not destroy 
its validity. As examples, if all the motivating reasons al- 
leged in seeking a favor are mistakes or lies, the rescript 
granting the favor is worthless, but if there is simply an acci- 
dental error in the name or address of the person involved, 
the rescript and favor are valid. Suppose that John Doe of 
42 West 44th Street petitions for a dispensation to marry 
his first cousin alleging that she is a widow with three children, 
who has practically no chance of finding anyone else to marry 
her and support the family except his magnanimous self. The 
Holy See would probably grant this request. Now if the 
prospective bride is not a widow and has no children, the dis- 
pensation is invalid. But if, instead, the reason was true 
and a typist’s error granted the dispensation to John Roe of 
142nd Street, the rescript would be valid so long as the Bishop 
felt that there was no doubt concerning the identity of the 
individual. 

(3) To prevent “shopping around”, when a favor has 
been denied by one superior, it is forbidden to seek it from 
another without mentioning the first refusal. In most cases 
failure to mention this invalidates the favor granted later, 
by the alternate authorities. 

(4) For interpreting rescripts, there is a strict rule of never 
extending a favor beyond the case or cases expressed. In 
doubt as to meaning, one finds repeated the principle already 
stated concerning laws, “ odiosa restringenda sunt, favorabilia 
amplianda ”’,—unfavorable things are to be restricted, favors 
should be enlarged. 

(5) Since a favor is sometimes granted not directly, but to 
an intermediary who is named to execute the rescript, the 
latter is give a series of rules to guide him in the valid and 
licit fulfilment of his charge. 
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(6) Finally, these rescripts—as we have indicated—often 
contain privileges and dispensations. In all such cases the 
norms of the remaining two “ Titles” also apply.*® 


TITLE V 
Privileges are the subject of this fifth Title. The word 
“ privilegium ” means “ private law”. It is therefore a favor 


granted enduringly—in this it is distinguished from a dispen- 
sation—for the benefit of some person, group of persons, a 
place or a thing, outside of or even in opposition to common 
law. Thus bishops often enjoy privileges or faculties to grant 
certain blessings or to dispense from certain matrimonial im- 
pediments; a priest whose eye-sight is failing may obtain a 
privilege to say the same Mass every morning from memory; 
a place, such as the Shrine of St. Anne de Beaupre, may be 
granted special prerogatives; or an altar may have attached 
to it the privilege of a plenary indulgence every time a Mass 
is offered there. 

Privileges are to be interpreted in practically the same way 
as laws and rescripts. 

Privileges may cease in various ways. For example, they 
can be revoked by a subsequent law, or renounced by the per- 
sons who enjoy them. If personal, they die with the person 
who received them; if local, they cease through the legal de- 
struction of the place or thing to which they were attached.” 


Titux VI 


The last Title of Book One deals with dispensations. Be- 
sides the permanent relaxations of laws contained in privi- 
leges, any lawgiver knows that it is wise, at times, to grant 
particular exceptions to human laws. No human law ean be 
so perfect in its effort to secure the common welfare as not 
to suffer some exceptions, wherein the greater good will be 


26 Cf. O'Neill, Papal Rescripts of Favor (The Catholic University of Amer- 
ica Canon Law Studies, n. 57, Washington, D. C.: The Catholic University 
of America, 1930). 

27 Cf. Roelker, Principles of Privilege According to the Code of Canon Law 
The Catholic University of America Canon Law Studies, n. 35, Washington, 
D. C.: The Catholic University of America, 1926. ; 
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accomplished for an individual if he be dispensed. This is 
clear, for example, in the law of fast and abstinence. Most 
people are helped physically and spiritually by this type of 
mortification, but some individuals would be so harmed phys- 
ically that other mortifications would be much more fitting. 
Hence the wisdom of a dispensation. 

(1) Who can dispense? The following are competent: the 
lawgiver, his successor in office, his superior, or one to whom 
has been given the faculty or privilege of dispensing. Bishops, 
obviously, cannot ordinarily dispense from laws of the Holy 
See as contained in the Code. However, they frequently en- 
joy special delegated faculties and Canon 81 gives them a 
power of peculiar interest at the present moment. It says 
that they may grant any dispensation which the Holy See is 
wont to grant when recourse to the Holy See is difficult and 
there would be danger of grave harm in delay. About a year 
ago, the Apostolic Delegate in Washington informed the 
bishops of America that this condition was not generally veri- 
fied as he was in constant touch with the Vatican by diplo- 
matic mail and radio.** At least we see here a noteworthy 
example of the thoroughness of the authors of the Code who 
foresaw such possibilities and established a norm to take care 
of the faithful even during the most dire circumstances. 

(2) What conditions are required for a dispensation? Be- 
sides all the rules about falsehoods and errors noted as to re- 
scripts, this section lays down a definite rule that no dispensa- 
tion should ever be granted without a just and reasonable 
cause. The seriousness of the reason required is to be weighed 
against the gravity of the law to be dispensed. Thus one does 
not need as weighty a reason to marry his second cousin as to 
marry a non-Catholic; he does not need as serious a reason 
for a dispensation from fast and abstinence as he does from 
the Eucharistic Fast.”° 


28 Cf. Tue Jurist, II (1942), 182, 183. 


29 Cf. Reilly, The General Norms of Dispensation (The Catholic University 
of America, Canon Law Studies, n. 119, The Catholic University of America 


Press, 1939). 
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CONCLUSION 


In conclusion, let me state that it is clear that we could 
not cover all the 86 canons of this First Book with thorough- 
ness. Deliberately, I chose to discuss the earlier canons in 
much greater detail, and the later ones almost summarily. I 
believe that this choice was justified because of the greater 
interest and importance found in those sections, especially for 
an audience which we may presume is hearing of these gen- 
eral norms for the first time. The sections we hurried through 
are for the more profound student who would like to pursue 
those studies further. 

My effort has been to manifest how important these norms 
are and how widespread their application. This I have tried 
to do by seizing examples from almost every part of the Code. 
Too many Catholics think that Canon Law is a very limited 
science applying to only a few problems of their spiritual lives. 
If I have communicated but a faint glimmer of the multiplic- 
ity of subjects covered by the Code, I will feel that I have 
succeeded in showing the vital importance of this First Book 
with its general norms, for the understanding and interpreta- 
tion of all that follows. 


PERSONS AND JURIDICAL PERSON- 
ALITIES IN CANON LAW * 


HE leather-bound volume known as THE Cope oF 
Canon Law has five great sections, each of which is 
known as a “book.” When Book Two of the Code 

is mentioned, the reference is to the second grand division of 
the entire work, and not to any separate volume. 

Book Two itself has three divisions, and each of these is 
in turn divided and subdivided for the sake of precision and 
clarity. The Book contains 639 canons, all of varying length, 
one containing seventy-five lines of type, and others only one 
or two lines. 

The Book treats first of Clerics (in 379 canons), then of 
Religious (in 195 canons) and finally of the Laity (in 34 
canons). There is nothing upsetting about the fact that 95 
per cent of the Book discusses Clergy and Religious, and the 
remaining 5 per cent the Laity, because the whole book tends 
toward laying down the duties of the Clergy and Religious 
with a view toward their responsibilities to the members of 
the Church itself. It is precisely for the sake of the Laity that 
95 per cent of the canons are preceptive or directive for those 
who are the spiritual leaders and advisers of the flock. 

Book Two opens with 21 crisp and concise canons that lay 
the foundation for the whole treatise on Persons. There is 
nothing verbose anywhere in the Code, and with trepidation 
does any one attempt to synopsize the legal rulings in canons, 
when they have already been summarized so pithily and 


tersely. 


* Lecture delivered by Very Rev. Eugene A. Dooley, O.M.I., J.C.D., Superior 
of the Oblate House of Philosophy, Newburgh, N. Y., past Vice-President of 
The Canon Law Society of America. Lecture delivered December 20, 1948, 
in the Auditorium of the Bar Association in New York City as one of the 
series of seven sponsored by the Guild of Catholic Lawyers and The Canon 
Law Society of America in commemoration of the twenty-fifth anniversary 
of the promulgation of The Code of Canon Law. 
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Sketchily, however, they may be compressed thus: 

By Baptism a person becomes a member of the Church with 
all the rights and duties therein. A person reaches majority 
at the end of his 21st complete year; before that, he is a mi- 
nor. A boy is considered as having reached the age of puberty 
at the end of his 14th year; a girl, at the end of her 12th year. 
Before the 7th complete year of age, persons are considered 
as infants or children; after the 7th year, they are presumed 
as having the use of reason. Persons habitually destitute of 
the use of reason are considered as infants in the law. This 
is all canon 88, 

Canon 92 brings in important definitions of Domicile and 
Quasi-domicile. A Domicile is acquired either by actual resi- 
dence in a place with the intention of staying there indefi- 
nitely, or by actual residence in a place protracted for 10 
years even without that intention. Quasi-domicile is acquired 
more quickly, as a rule, and it comes by actual residence in a 
place either with the intent to stay there for the greater part 
of a year (and in this case it is acquired immediately), or else 
by actual residence in a place for the same space of time, 
even without that intention.” 

It is the Domicile or the Quasi-domicile that determines the 
proper Pastor or Bishop of a subject. Canon 216 says: The 
territory of a diocese is divided into distinct territorial parts, 
and to each section is appointed a Pastor who has the care 
of souls within that territory. Parishes may not be set up on 
the basis of language or nationality of people in a place, un- 
less there is a special Roman indult allowing it. Once such 
parishes are erected, however, no change may be made in them 
without consulting the Holy See. As this law indicates, there 
is no doubt now that the Church intends to follow territorial 
lines, rather than personal wishes or feelings of people, in 


1Cf. McCloskey, “ Post-Code Opinions on the Obligations of Heretics to 
Observe Ecclesiastical Law”, Tue Jurist, III (1943), 480. 


2Cf. Costello, Domicile and Quasi-domicile (The Catholic University of 


America Canon Law Studies, n. 60, Washington, D. C.: The Catholic Uni- 
versity of America, 1930). 
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setting up and maintaining efficiency in the services of priests 
to their people.* 

In two short canons, 96 and 97, the Code mentions Consan- 
guinity and Affinity, but it leaves the ramifications of them to 
later canons on Marriage. 

A brief but important canon (98) speaks of the difference 
in Rites that may appear in the Church. Back of this canon 
there is the tremendously fascinating history of the various 
rites and liturgies in the Catholic Faith, all united to the Ro- 
man Pontiff in matters of faith and morals, but each differing 
in many ways from the usual forms of worship observed in 
the ordinary churches of this area. A person belongs, says 
the law, to that Rite in which he was properly baptized, and 
the permission of the Holy See is required before he or she 
may transfer to another Rite. All clerics are warned against 
inducing persons from one Rite to transfer to another. Ex- 
ception is made for a woman who may perchance marry a 
man from another Rite: she may, either at the start or in the 
course of her marriage, transfer to the Rite of her husband. 
She may also return to her former Rite, in case the marriage 
is dissolved by death or by any other legitimate cause. The 
custom of receiving Holy Communion in another Rite does 
not imply a change of Rites, even though it has continued for 
a long time.* 

The Code insists in canon 100 that the Church is a complete 
and perfect moral personality, possessed of the right to set up 
and recognize other subordinate moral personalities such as 
churches, seminaries, religious communities and the like. The 
American Civil Law has failed to recognize this claim of the 
Church, and as a result the religious bodies in the Catholic 
Faith have been forced to seek and obtain legal charters of 
incorporation in all jurisdictions that are favorable. The act 
of seeking a legal charter from a State does not imply the sur- 

8 Cf. Hannan, “ Parochial Ownership ”, The Homiletic and Pastoral Review, 
XLII (1941), 255. 


4 Cf. Gulovich, “ Matrimonial Laws of the Catholic Eastern Churches”, THe 
Jurist, IV (1944), 200, 203-212. 
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render of the original claim; it is rather an act of adaptibility 
to adverse conditions which can probably be traced to sur- 
vivals of prejudice inherited from the English Common Law, 
which was never noted for generosity towards things Roman 
or Catholic.’ 

Without stopping to quarrel with those opponents who 
would bicker about this right, the Code immediately discusses 
the constitution, actions and government of the moral per- 
sonalities in the Church, and special attention is paid both to 
the voting and balloting in these societies and to the powers 
of their actual superiors. Only three ballots are allowed, as a 
rule, and an absolute majority is required to determine the 
result. If there is no absolute majority attained by anyone on 
the third ballot, the person obtaining the relative majority 
wins.® Superiors of moral personalities are often told to con- 
sult their council of advisors. There are times when the con- 
sent of the Council is required before the Superior may adopt 
a policy, and there are other times when only their advice 
must be sought, he remaining free from any duty to follow 
their wishes. 

These magnificently drawn canons summarize centuries of 
legislation in the Church, and it is safe to assert that much 
“blood, sweat and tears” have attended the slow growth and 
expansion of the laws they embody. 

At this juncture, the Code immediately ventures into laws 
that concern the Clergy. Definitions and divisions of the hier- 
archy are neatly presented, and it is stated at the very outset 
that the Clergy are not chosen or elected by the people or by 


5 Cf. Brown, The Canonical Juristic Personality with Special Reference to 
Its Status in the United States of America (The Catholic University of America 
Canon Law Studies, n. 39, Washington, D. C.: The Catholic University of 
America, 1927), passim; White, “Certain Aspects of the Legal Status of the 
Church in the United States”, Tum Jurist, I (1941), 20-49; Brown, “ Juridical 
Institutions in the Canon and the Common Law”, Tue Jurist, IV (1944), 433. 
Zollman, American Church Law (St. Paul: West Publishing Co., 1933), pp. 
283-305. 


6Cf. Parsons, Canonical Elections (The Catholic University of America 
Canon Law Studies, n. 118, Washington, D.C.: The Catholic University of 
America, 1939). 
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the State, but are rather constituted in their position by the 
Sacrament of Holy Orders and also by canonical and proper 
appointment. Just as Christ sent His Apostles, so did they 
also send theirs in turn; and even today no man has authority 
in the Church unless he has the credentials of proper ap- 
pointment. Every cleric must belong either to a religious 
society or to a diocese, and the “ wandering monks” who 
strolled through the pages of Sir Walter Scott’s novels have 
ceased to traverse the land. By “incardination”’ is a cleric 
adopted for a diocese, and strict rules are enforced if he desires 
to transfer to another place.’ 

The Church insists that the Clergy possess a privileged per- 
sonality, in the sense that any real injury done them by act 
or deed (but not by word) is a sacrilege, an abuse of a sacred 
thing, and is punishable by legal disabilities that vary in ac- 
cord with the varying dignity of the person attacked. The 
laws of the United States do not admit that Catholic clerics 
have any privileged forum for contentious or criminal cases 
when the clerics themselves are the defendants, but the Code 
says they do. Everyone knows how practically insurmount- 
able would be the difficulty of having Canon Law and Civil 
Law agree on this matter, and even the II and III Plenary 
Councils of Baltimore recognized that condition in the United | 
States. The Code’s insistence on this privileged forum, this 
“diplomatic immunity,” for possible clerical-defendants is 
not based on the desire to be odd or recalcitrant, but rather on 
the dogmatic truth that the clergy are men set apart for a 
very special work of sanctification, subject to higher and more 
stringent rules of conduct, and penalized by their own eccles- 
iastical superiors for any offenses against law and order. In 
practice, the Church obeys the civil laws, but she does not 
relinquish Her claim either. 

The Selective Service Act of 1940 did not state that clerics 
were “ deferred” but rather that they were “exempt”. This 


7 Cf. McBride, Incardination and Excardination of Seculars (The Catholic 
University of America Canon Law Studies, n. 145, Washington, D. C.: The 
Catholic University of America Press, 1941). 
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is sound Code law, and it continues to be Church law even 
though many countries in Europe, though predominantly 
Catholic in population, passed laws which obliged clerics to 
military or to military-hospital duties. Incidentally, it may 
be said, the American laws are most favorable because they 
exempt not only actual members of the clergy but even the 
students who are preparing for the clerical life, both in major 
seminaries and in other houses of study and formation.* 

Balancing the privileges of the Clergy are the correlative 
duties and obligations, and the Code is explicit and even se- 
vere in its requirements. As St. Bonaventure remarks, “A 
learned doctor who is not holy is arrogant, and a holy doctor 
who is not learned is useless.” Spiritual devotions are not left 
to the whim of each cleric but are explicitly imposed by law. 
Special respect and obedience must be shown to one’s own 
Bishop. Diocesan Clergy must take examinations in Theol- 
ogy for three years after Ordination, and members of the Re- 
ligious Clergy must take them for five years. Conferences in 
Moral Theology and Liturgy occur several times a year, and 
all priests must attend these unless expressly excused by the 
Bishop. Saint Paul wrote to St. Timothy in the year 68 A. D. 
(or thereabouts) and said: “ No man being a soldier to God 
entangleth himself in secular business.” ® The Code has de- 
veloped and specified this command into a series of regulations 
and prohibitions. Celibacy, the reading of the Breviary, the 
wearing of clerical garb are imposed as duties; unbecoming oc- 
cupations and amusements, commercial trading and undue ab- 
sence from one’s parish are all forbidden. Varying penalties 
sanction these canons, too, and clerics may even be suspended 
if they refuse to heed official warnings. 

Because the Church is a visible organization as well as a 
spiritual force, there are many offices and officers therein. 
There 1s a wonderful democracy in the Catholic Faith, as is 


8 Cf. Downs, The Concept of Clerical Immunity (The Catholic University 
of America Canon Law Studies, n. 126, Washington, D. C.: The Catholic 
University of America Press, 1941). 


SII Tim. ii, 4. 
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seen by the fact that any man possessed of the requisite “ sanc- 
titas, sanitas et scientia”” may follow out a legitimate desire 
to study for the Priesthood. Centuries of experience acquired 
in the hard way has built up a policy that allows judicious elec- 
tions at some times, and at other times a legal appointment by 
a competent Superior, The Roman Pontiff, for example, is 
elected, but the Cardinals and other lower prelates are ap- 
pointed. Many Religious Societies elect their own Major 
Superiors and these men with their Consultors then appoint 
the other Superiors. There is hardly a detail of this compli- 
cated procedure that is left out of the chapters on Ecclesiasti- 
cal Offices. 

All these preliminary canons are means of safeguarding the 
precious right of jurisdiction, because the Church jealously 
guards the right of ruling and governing other persons. The 
young Priest who has the Oils of Holy Orders still damp upon 
his hands has indeed received the powerful Sacrament, but he 
needs the still-further power of jurisdiction before he may 
function publicly in a regular jurisdictional act. The Catholic 
Faith is something objective, and the true doctrines do not 
depend on the fervor, the zeal, the enthusiasm of the indi- 
vidual Priest, but rather upon the Sacred Deposit of Faith 
that Christ has left with His Infallible Church. A Priest must 
be in good standing with his Church before he may rightly 
exercise his Orders, and this good standing comes from his 
proper subordination to his Bishop, recognized and held as a 
Successor of the Apostles. Not every man who sits on a bench 
may hand down valid decisions, but only that man who has 
been rightly appointed and deputed for the task. A man does 
not cease to be a judge when he travels to a jurisdiction differ- 
ent from his own, but he may not act legally and lawfully 
there without special mandate. So likewise is the jurisdiction 
of a Priest limited and delineated. In the Gospel Christ said 
to the Apostles, ‘‘ Whose sins you shall forgive, they are for- 
given; whose sins you shall retain, they are retained.” *° Ab- 
solution from sins is a judicial act, and the “ forgiving” or 


10 John, xx, 23. 


412 THE JURIST 


“retaining ” are judicial concepts. The Code develops this 
concept further in later canons on Penance, and in Book Five 
on Crimes and Punishments. In this part of the Code there 
are presented the basic notions of the right use of jurisdiction, 
both ordinary and delegated. The extent of the jurisdiction 
is carefully mapped, and the duties and limits of delegated 
jurisdiction are properly defined.* 

There intervenes at this point an ominous group of canons 
(Canons 211-214) which outline the way in which a cleric may 
be reduced or returned to the lay state. Men who have taken 
only the Minor Orders have not yet reached the firm stability 
and permanence of those promoted to the Major Orders, and 
they may either quit of their own free will, or else they may 
be released by the Bishop for any reasonable cause. Once a 
man has reached the Order of Subdeacon, however, he has 
taken the step that binds and pledges him to perpetual service 
in the Church. Not at his own mere whim may he now de- 
part, but only by dwe process of law, Sacred Orders, once re- 
ceived validly, can never be erased or annulled, but neverthe- 
less a clergyman in those Orders may be returned to the lay 
state in any one of these three ways: 


1—by a rescript of the Holy See, giving him full release; 

2—by a canonical degradation (crime plus sentence— 
7Canon- 213) 2" 

3—by a sentence handed down according to Canon 214. 


This famous Canon 214 speaks of the way in which a man 
ordained under grave fear may be released from his obliga- 
tions of clerical life. It has an interesting history. Some of 
the Greek Coptic churches had in early days allowed the Or- 
dination of infants. Pope Benedict XIV had ruled that such 
Orders were valid but illicit, and he outlined (in the year 


11 Cf. Kearney, The Principles of Delegation (The Catholic University of 
America Canon Law Studies, n. 55, Washington, D. C.: The Catholic Uni- 
versity of America, 1929). 


12 Cf. Findlay, Canonical Norms Governing the Deposition and Degradation 
of Clerics (The Catholic University of America Canon Law Studies, n. 130, 
Washington, D. C.: The Catholic University of America Press, 1941). 
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1745) the manner in which such persons could be released 
from the obligations that they had unwittingly received.1® 
As soon as a man realizes that his Orders were conferred thus, 
he may refuse to continue practising his functions, and may 
petition for legal release from their burdens. But if, on the 
other hand, he should desire to continue, then he may ratify 
his reception of them by his free and deliberate subsequent 
actions. In both cases the man is really ordained, and he stays 
ordained forever, too, but the Church lifts the burdens from 
the back of the man who does not desire to shoulder them 
after he has obtained complete knowledge and liberty. 

Rarely could such a case occur today, because students of 
all Seminaries receive thorough tests before promotion to Or- 
ders, and part of that test is the signing of a document attest- 
ing their full knowledge and liberty, confirmed also with an 
oath. This new legislation was published on December 26, 
1930 ** for the diocesan Clergy (by the Sacred Congregation of 
the Sacraments) and on December 1, 1931 * for the members 
of Orders and other Religious Communities (by the Sacred 
Congregation for Religious). But just in case there should be 
an attack on the validity or the nullity of Holy Orders, even 
with these new rules and safeguards, there is a detailed set of 
regulations to be followed, all of them closely allied with ques- 
tions of Procedure, in Book Four of the Code."® 

At this point the Code commences a detailed summation of 
the rights and duties of the hierarchy, starting with the Ro- 
man Pontiff and working its way step by step down through 
the varied grades of power and honor. First of all there are 
certain canons providing for the establishment of ecclesiastical 
districts with minor divisions. The Province of New York, 
for instance, is composed of the actual Archdiocese of New 


13 Benedictus XIV, instr. “ Ho quamvis tempore”, 4 maii, 1745, § 21—Fontes, 
ry BEN 

14 AAS, XXIII (1931), 120; Bouscaren, The Canon Law Digest, I 
(Milwaukee: Bruce Publishing Co., 1934), 463. 

15 AAS, XXIV (1932), 74; Bouscaren, The Canon Law Digest, I, 473. 

16 Canons 1993-1998; cf. decree of the S. C. Sacr., 9 iun. 1981—AAS, XXIII 
(1931), 457; Bouscaren, The Canon Law Digest, I, 812. 
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York, plus the six other Dioceses of Albany, Brooklyn, Buf- 
falo, Ogdensburg, Rochester and Syracuse. The Boston Prov- 
ince includes Burlington, Fall River, Hartford, Manchester, 
Portland, Providence and Springfield in its suffragan sees, and 
each of the local Dioceses is termed a “ suffragan ” to the Arch- 
episcopal see. The local Bishops have the right and duty to 
divide the diocese into parishes and deaneries. In mission 
countries, the division is not into dioceses but rather into Vi- 
cariates or Prefectures Apostolic; when the mission period is 
over, the Vicariates disappear, and dioceses and provinces are 
set up. The United States has only one Vicariate (Alaska) 
but Canada has at least seven among the Indians and the 
Esquimaux. 

Now for the long line of officials who constitute the hier- 
archy. 


Canon 218—The Roman Pontiff, successor to St. Peter in the 
Papacy, holds both the primacy of honor and of 
jurisdiction in the universal Church, not only 
in matters of faith and morals but also in all 
matters pertaining to the discipline and rule of 
the widespread Church. This power is truly 
episcopal, ordinary and immediate as to each 
and every church, each and every pastor and 
member, and it is independent of all human 
authority. 

Canon 219—The Roman Pontiff, once legitimately elected, 
obtains from the first moment of his acceptance 
the full power of supreme jurisdiction. 

Canon 220—Affairs of major importance are reserved to him 
for judgment. 

Canon 221—TIf it should happen that the Pontiff resign, the 
acceptance of his resignation is not required for 


validity, either by the Cardinals or by anyone 
else. 


These canons are all the logical sequences of the dogmatic 
truths concerning the successor of St. Peter in the See of 
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Rome. He occupies an unique place in the law, because he 
is indeed the Sovereign Pontiff. Canonists have gone beyond 
the Code in assigning four ways in which the power of the 
Pope would cease: 


1—by death 

2—by free and voluntary resignation 
3—by complete and perpetual insanity 
4—by notorious heresy or schism 


The distressing possibility of a Pope becoming heretical or 
schismatical is so outlandish that several canonists even re- 
fuse to accept it seriously. ‘“ Nego suppositum” one says. 
But it is refreshing to note that even in the days when theo- 
logians and canonists were supposed to be rapturously en- 
grossed in the task of counting the number of angels who 
could stand on the head of a pin, they really were serious 
about considering such eventualities as this. The main con- 
clusions of this question are that if the Pope should ever fall 
into notorious heresy, he would zpso facto (without declaratory 
sentence) fall from power, since he would no longer be a mem- 
ber of the Church, and hence would be unable to wield power 
in it. The case is exceedingly improbable, because of the 
Providence of God. 

Next in order are the Councils of the Church, whether for 
the whole Church (and then they are called ‘ Ecumenical ”’) 
or for a nation or part of a nation (in which cases they are 
called “Plenary” or “ Provincial” respectively.) The last 
Ecumenical Council of the universal Church was adjourned in 
1870, at the Vatican, because of the political upheavals in 
Rome at the time. Technically, that Council stands “ ad- 
journed,” not “dissolved.” All high prelates of the Church 
attended in accord with the laws that summoned them, and 
they had a determinative vote in the proceedings, whereas the 
private canonists and theologians had only a consultative vote. 
The authority of a General Council had been disputed in days 
gone by, but today the law stands as clear: it has supreme 
and universal power for the whole Church, but it is subordi- 
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nate to the Pope who is its head. In case the Pontiff should 
die during a Council, all meetings end, and they are resumed 
only when the newly elected Pope orders the resumption. 

The rights and duties of Cardinals are next discussed. The 
Cardinals form the “senate” of the Pontiff, and are his prin- 
cipal counsellors, since in the words of Pope Eugene IV in 
1439, they are the “ hinges upon which the government of the 
whole Church turns.” Pope Sixtus V set their number at sev- 
enty, after the number of elders in the Old Testament, but 
that number is rarely realized at any time, because of the 
rapid changes caused by death. There are three classes of Car- 
dinals among the group of seventy: Cardinal Bishops, Cardi- 
nal Priests and Cardinal Deacons. There are six Cardinal 
Bishops, and they rule the suburbicarian sees in the vicinity of 
the City of Rome (Porto 8. Rufino, Albano, Palestrina, Sab- 
ina, Frascati and Velletri) ; there are fifty Cardinal Priests and 
fourteen Cardinal Deacons, each with a titular church in the 
City of Rome assigned by the Pope, even though many or 
most of these prelates are also residential Bishops in other 
parts of the world. 

Before the Code was promulgated, the Priesthood was not a 
necessary qualification for the Cardinalate, but at the present 
time the law demands it. The law says that eligibles must be 
males, Bishops or Priests, outstanding for learning, piety and 
prudence. Illegitimates are excluded, even though they have 
been legitimated by the subsequent marriage of their parents. 
Persons under canonical impediments are excluded, as also are 
men who have children or grandchildren, either legitimate or 
illegitimate; neither may a man be named Cardinal if he is 
related in the first or second degree of Consanguinity to a man 
who is Cardinal at the present time. Canon 239 lists all the 
privileges of Cardinals, and they are very extensive. One of 
them is most interesting: the Cardinal-Dean (who is the eld- 
est of the Cardinal Bishops on the basis of appointment) has 
the right of ordaining or consecrating the new Pope, in case 
the electee stands in need of Ordination and Consecration. 
Technically and really, the Cardinals could elect even a lay- 
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man as Pope, provided that he were a member of the Church 
and possessed sufficient use of reason to accept the election 
and exercise jurisdiction. Such a man would have to receive 
Holy Orders and Episcopal Consecration before there could 
be a completely valid acceptance. 

The Roman Curia, next described in the Code, consists of 
the Sacred Congregations, Tribunals and Offices which form 
the Papal Court, and which carry on the routine business of 
the whole Church. If the Cardinals have been called “the 
senate of the Pope,’ then the Congregations can be called 
“the cabinet of the Pontiff.” Each has its own sphere of 
competence, and any disputed question of competence is set- 
tled by a specially selected group of Cardinals, chosen in each 
instance by the Pope. Any Catholic may have recourse di- 
rectly to these Roman courts or offices, personally or in writ- 
ing, but it is advisable that such recourse be always made 
through one’s own local Bishop. 

The Congregations have the right to issue general decrees 
and instructions that have the force of law for persons to 
whom they are directed; and they may also give authentic in- 
terpretations of matter subject to their jurisdiction. Their 
decrees are not infallible in se, but they have such force that 
they can bind persons to give both internal and external con- 
sent. It would be an act of rashness for an ordinary person 
to deny the truth of their interpretations and decrees. Their 
responses are often short and blunt, and the Latin idioms used 
may have different shades of meaning, some being expressions 
of a simple reply, others being indicative of greater thought 
and consultation, even with the Pontiff himself. A person 
who has received a disappointing or unfavorable reply may 
petition, within ten days, for the favor of a new hearing. The 
Prefect of the Sacred Congregation will consult the other 
members, and though he asks their advice, he is not bound to 
follow it in granting a new hearing. But if, on the other 
hand, the original sentence had been handed down only after 
consultation with the Holy Father, the new hearing may be 
granted only by the unanimous consent of all the members. 
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The Code outlines briefly the organization of each Congre- 
gation, Tribunal and Office. 

1st, The Supreme Sacred Congregation of the Holy Office, 
of which the Pontiff is Prefect. This is the most powerful of 
all, and was once called the Congregation of the Inquisition. 
It has the duty to guard faith and morals, to judge and censor 
harmful books, to handle all matters pertaining to the Pauline 
Privilege for marriage, as well as the Impediments of Mixed 
Religion and Disparity of Worship (when Catholics desire to 
marry baptized non-Catholics or non-baptized non-Catholies, 
respectively). This body also has the right to decide ques- 
tions about the Eucharistic Fast for Priests celebrating Holy 
Mass. 

2nd, The Sacred Congregation of the Consistory, of which 
the Pontiff is also Prefect. This has extensive powers in set- 
ting up new provinces or dioceses, the proposal of new Bishops, ' 
auxiliaries and the like. Every local Bishop throughout the 
world must report on his Diocese every five years, and the 
reports are sent to this Congregation. 

3rd, The Sacred Congregation of the Sacraments, perhaps 
the busiest of all, since it is concerned with all matters af- 
fecting the Seven Sacraments except details specifically en- 
trusted to other Congregations. It dispenses from Impedi- 
ments to Matrimony and Holy Orders, and it has the right 
to pass on the validity of the reception of those two Sacraments 
or to remit disputed cases to the Sacred Roman Rota or to 
other competent tribunals for a judicial investigation. 

4th, the Sacred Congregation of the Council was established 
originally to apply and to interpret authentically the decrees 
of the Council of Trent, It concerns itself mainly with the 
faith and discipline of the secular clergy and the Christian 
people. It governs questions pertaining to the precepts of 
the Church, to Mass Stipends, pious legacies and Church 
Councils. 

oth, the Sacred Congregation of Religious is competent in 
all things that pertain to the government, discipline and life 
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of Religious Communities of men and women, even in cases 
where there is controversy with non-Religious, v.g., controver- 
sies between Religious and the local Bishop. This body can 
grant dispensations for men and women who are in Religious 
Vows, and it has competence in all disciplinary (not judicial) 
cases where a member of a Religious Community is either a 
defendant or a complainant. 

6th, The Sacred Congregation for the Propagation of the 
Faith. This body is often called “the Propaganda,” and it 
has under its ecclesiastical jurisdiction all regions of the world 
where the 1aissionary state still exists, and where there are 
no dioceses yet established. Missionary societies as mission- 
aries are gaverned by it, but other questions of Rites, Mar- 
riage, Vows and the like are remitted to other Congregations 
that are conipetent in those fields. As soon as the ordinary 
hierarchy of dioceses and provinces appear, this Congregation 
ceases to have jurisdiction in the territory. 

7th, The Sacred Congregation of Rites governs all the cere- 
monies in the Church, and it can grant dispensations that are 
fit and proper. This body also handles all matters that are 
part of the procedure for the Beatification or the Canonization 
of Saints. 

8th, The Sacred Congregation of Ceremonies arranges all 
Papal ceremonies in the Pontifical Chapel and the functions 
of Cardinals outside the Pontifical Chapel, and also decides 
questions of precedence among Cardinals or among the legates 
sent to Vatican State by various governments. 

9th, The Sacred Congregation for Extraordinary Hcclesias- 
tical Affairs has the Cardinal Secretary of State as its Prefect, 
and enjoys competence in all questions that relate to Concor- 
dats and civil laws. 

10th, The Sacred Congregation for Seminaries and Univer- 
sities has jurisdiction over the government, discipline and 
curriculum of all seminaries, universities and faculties that 
are dependent on the Church, even though managed by Re- 
ligious Communities. It examines and approves new institu- 
tions, and grants the power to confer degrees. It may even 
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confer degrees itself on persons distinguished for exceptional 
learning and scholarship. 

11th, The Sacred Congregation of the Basilica of Saint 
Peter is charged with the care and the upkeep of the great 
Basilica of the Popes. 

12th, The Sacred Congregation for the Oriental Church, 
with the Roman Pontiff as Prefect, legislates on matters of 
person, discipline and rites among Oriental Catholics, even 
though they be affairs between Latins and Orientals. This 
Congregation has wide powers in administration, but it is sub- 
servient to the Supreme Sacred Congregation of the Holy 
Office in matters of faith and morals, and to the judicial tri- 
bunals when any process is necessary. 

13th, The Commission for Russia. The complicated affairs 
in Russia after World War I had urged the foundation of a 
special Commission to handle Russian affairs, and it was 
founded in 1925, and annexed to the Sacred Congregation for 
the Oriental Church. By the year 1930, however, the business 
matters of the Commission had so increased that the Pontiff 
separated it from all other Congregations. It is a Commis- 
sion, not a Congregation. 

There are three tribunals associated with the Roman Curia. 

Ist, The Sacred Penitentiary. The name of this body is 
most deceptive in English, because it seems to connote the 
idea of a prison or a gaol. Nothing could be further from the 
truth, because this Tribunal is merely that section of the 
Roman Court which handles matters of conscience, whether 
they pertain to the Confessional or not. It grants favors, 
absolutions, condonations and commutations when sufficient 
reasons are presented. Any person is free to write to this 
Tribunal to obtain advice on secret matters or on affairs of 
conscience. Letters may be written in the vernacular, and 
there is no fee charged for the reply. 

2nd, The Sacred Roman Rota. This is possibly the best 
known of all the Roman groups, because of its news value and 
prominence. As a matter of fact, it is not the “ supreme 
court” of the Church, because that is the... 
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3rd Tribunal, The Apostolic Signature, which handles com- 
plaints of nullity against decisions of the Rota, and also hears 
demands for any “ restitution in integrum ” against a Rota de- 
cision that has become a res judicata. 

The Rota is competent in all criminal cases which are not 
major cases, including criminal cases sent it by the Pontiff, 
The Code does not develop the powers and the procedure of 
the Rota in Book Two, but as a matter of fact it refers ex- 
plicitly to canon 1598 and the following, where the full pro- 
cedure is explained and set forth. There is a temptation to 
delve into that interesting matter here, but in the same breath 
it must be admitted that there is to be a lecture on “ Pro- 
cedure” at a future date, and any extended comment here 
would infringe upon that speaker’s right and scope. 

The third and last section of the Roman Curia is the OF- 
FICES, and these are five in number. 

1st, The Apostolic Chancery, with its duty of forwarding 
the letters that concern the greater affairs of the Church. 

2nd, The Apostolic Datary, charged with the right and 
privilege of conferring the smaller benefices of the Church. 

3rd, The Apostolic Camera, guarding the rights and prop- 
erty of the Holy See, especially during periods of vacancy. 

4th, The Secretariate of State, overseeing all important af- 
fairs. 

5th, The Secretariate of Briefs to Princes, and of Latin Let- 
ters, charged with the scholarly task of writing in Latin all 
the acts of the Pontiff. 

The Code then deals with the offices of the following digni- 
taries: LEGATES sent by the Holy Father; PATRIARCHS 
and PRIMATES who possess supremacy of honor or even of 
jurisdiction in certain nations; and METROPOLITANS who 
are more commonly known as Archbishops. The scope of 
their powers is outlined, and there are even some extended 
comments on the Pallium, that small band of wool which the 
Archbishop receives from the Pope and which he wears in life 
and in death as a symbol of the fulness of the pastoral and 
episcopal power that he has received. 


422 THE JURIST - 


Next in order the Code treats of Councils of all kinds. Na- 
tional or Plenary Councils for a whole nation are presided 
over by a delegate of the Roman Pontiff. The United States 
has had three such Councils, all at Baltimore, Maryland, the 
first in 1852, the second in 1866, the third in 1884. 

Of somewhat less restricted scope than a National or Plen- 
ary Council is the Provincial Council which the law wishes to 
have held at least every twenty years in all ecclesiastical 
Provinces. The main topics at these Councils are usually 
questions of discipline, the education of clergy and faithful, 
the right administration of the Sacraments, ecclesiastical 
boundaries and other matters of practical and local Church 
policy. The decrees of regional Councils must be forwarded 
to the Holy See for approval, and only then do they receive 
their promulgation and binding force." 

The Canons proceed to legislate for the offices of Vicars 
and Prefects Apostolic who are the ecclesiastical rulers of 
places that are still classed as “‘ mission territory,” and they 
have a varying jurisdiction, according to their commission. 
As a rule, they possess Episcopal consecration, but their juris- 
diction is circumscribed and limited. The Roman Pontiff may 
sometimes send an Apostolic Administrator to rule a See, 
whenever local conditions clamor for his intervention, All 
prelates who have jurisdiction are bound by the law to make 
full reports on their territory to the Pope, to reside therein 
habitually, to hold regular synods and councils of the clergy, 
to help form a native clergy among the people they evangelize, 
and to make regular visits to the Roman Pontiff. 

The Code contributes twenty canons to the general laws on 
Bishops, discussing their rights and duties, their powers and 
obligations. To follow the Code precisely in this paper would 
result in a disproportionate study and so it has been thought 
wise to speak here only about the manner in which Bishops 
are nominated and appointed, especially in these United 


17 Cf. Barrett, A Comparative Study of the Third Plenary Council of Balte- 
more and the Code (The Catholic University of America Canon Law Studies, 
n. 83, Washington, D. C.: The Catholic University of America, 1932) ; Guilday, 
A History of the Councils of Baltimore (New York: MacMillan, 1932). 
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States. Bishops are the successors of the Apostles, and they 
exist in the Church by divine right and ordination, not merely 
by permission of the Pontiff. Still, the Holy Father has the 
full power of free choice in this matter, and he may name 
whomsoever he will, by reason of his plenitude of power."® 

The III Plenary Council of Baltimore (1884) had received 
permission to nominate suitable and fit candidates for the of- 
fice of local Bishops, but the procedure was susceptible of im- 
provement, and so in the year 1916 the Sacred Congregation 
of the Consistory issued a decree which regulated all future 
nominations to the Episcopacy in this land. The method is 
summarized thus: 

1. Every odd year at the start of Lent, each suffragan 
Bishop shall send to the Archbishop the names of one or two 
priests whom he thinks fit for the Episcopacy. Bishops are 
under serious obligation to propose only those men whom they 
are thoroughly sure to be fit and suitable. 

2. Bishops and Archbishops may if they desire ask other 
clergy to suggest names of fit candidates. All consultants are 
pledged and bound to strictest secrecy. 

3. The Archbishop of the Province shall draw up the com- 
plete list of all names, arranged in alphabetical order, after 
adding his own names to the list. The names of the sponsors 
are not to be mentioned. Then the complete list is sent to all 
the suffragan Bishops, so that an examination may be made 
as to the qualifications of all candidates unknown to them. 

4. This is all to be done with prudence and cautious secrecy, 
so that there may not be any hasty or unfortunate disclosure 
of names. 

5, After Easter, the Archbishop shall appoint a time and a 
place for an informal meeting of all the Bishops. All must 
take an oath to preserve secrecy concerning the discussion of 
the names. 


18 Cf. Ryan, Principles of Episcopal Jurisdiction (The Catholic University 
of America Canon Law Studies, n. 120, Washington, D. C.: The Catholic 
University of America, Press, 1939). 


19 Cf, AAS, VIII (1916), 400; Bouscaren, The Canon Law Digest, I, 194. 
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6. Discussion shall be moderate and charitable. The glory 
of God, the salvation of souls and the welfare of the Church 
all demand that human considerations be put aside in favor of 
a frank expression of honest opinion. 

7. Candidates must be mature but not too old, tried-and- 
true in judgment, learning and loyal devotion. The Bishops 
must study the health, character, executive ability and even 
the financial condition of the candidates, all with the view 
of ascertaining whether each man has the qualities and gifts 
that a good Bishop needs. 

8. The Archbishop closes the discussion, and then the 
unanimous consent of the group can expunge any name or 
names from the balloting. Each Bishop receives three tokens: 
one white for a vote of approval, one black for a rejection, 
and a third of some other color to indicate non-voting. Each 
candidate is voted on, and each Bishop places his vote secretly 
in a prepared urn. The two unused tokens are placed in an- 
other urn. 

When all have voted, the Archbishop publicly counts the 
votes and writes the results. When all candidates have been 
voted on, the Bishops may vote again if they desire, to indi- 
cate which candidate is to be preferred above all others. 

9. It is permissible and even advisable that the Bishops 
give some general or specific indications as to the diocese for 
which the candidate seems best fitted. The Holy Father re- 
tains the right to name the candidate whom he has ascer- 
tained to be the most worthy. 

10. The secretary of the meeting shall record the comments 
about each candidate, the results of the voting, and all other 
matters of value. Before the meeting ends, the secretary shall 
read the minutes of that meeting aloud, so that all Bishops 
may know exactly what has been said and decided. 

11. A copy of the proceedings, signed by all the Bishops, is 
to be sent to the Holy See through the Apostolic Delegate. 
The original records shall be preserved most secretly and se- 
curely, but they shall be destroyed after one year, unless cau- 
tion advises earlier action. 
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12. Bishops are always free to write to the Sacred Congre- 
gation of the Consistory or to the Holy Father, when candi- 
dates are nominated or when sees become vacant. They have 
the right to be most frank in discussing the qualifications of 
persons or the needs of the vacant diocese. 

This is an important document not found in the Code, but 
it is a particular decree closely associated with it, and used as 
complementary to it. The Code itself discusses the general 
qualities required in Bishops: legitimate birth, a trial of at 
least five years in the Priesthood, high standard of scholarship 
equivalent to the possession of a Doctor’s degree. As to the 
obligations of Bishops, they must report to the Holy See on 
an approved questionnaire every five years, and they must 
visit every part of their diocese to acquire the knowledge 
needed for it.?° 

Coadjutor Bishops are appointed by the Holy Father as 
assistants to a local Bishop, and they have the right of succes- 
sion to the see when it becomes vacant. Auxiliary Bishops 
assist a local Bishop, but they do not have the right of suc- 
cession. 

The Bishop usually enacts diocesan legislation in a Synod. 
It is the wish of the Code that each diocese hold a Synod of 
all the clergy at least every tenth year. All matters of local 
necessity or utility are to be discussed, and the Code tells the 
Bishop which priests are to be summoned. The Bishop, how- 
ever, is the sole legislator in the Synod, and all other persons 
have only a consultative vote. The Synodal decrees have 
their obligatory force as soon as the Bishop desires their pro- 
mulgation and enforcement.”* 

Every diocese is required by the canons to have its own 
Court, consisting of the Vicar General, the Officials, the Chan- 
cellor, the Promotor of Justice, the Defender of the Bond (of 


20 Cf. Slafkosky, The Canonical Episcopal Visitation of the Diocese (The 
Catholic University of America Canon Law Studies, n. 142, Washington, D. C.: 
The Catholic University of America Press, 1941). 

21Cf. Donnelly, The Diocesan Synod (The Catholic University of America 
Canon Law Studies, n. 74, Washington, D. C.: The Catholic University of 
America, 1932). 
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the Bond of Marriage and of the Bond of Holy Orders), syno- 
dal judges and examiners, parish priest consultors, auditors, 
notaries and couriers, The canons in Book Two do little more 
than mention the names of these officials, and they explicitly 
refer to later canons in Book Four of the Code, where de- 
tailed rules for procedure are enacted. This phase of the law 
will be discussed in a later lecture, and so it is passed over 
here. The office of the Vicar General, however, is treated at 
some length in Book Two, because he is technically the “ right 
hand man” of the local Bishop in the management of the 
diocese. Cathedral Chapters and their members, called can- 
ons, are more common in other lands than in the United 
States, but the Code legislates for the world, and so it lists 
their rights and duties. Corresponding to them in this coun- 
try are the Diocesan Consultors, a body composed of at least 
four and usually more priests who assist the Bishop in various 
functions of diocesan administration. They occupy only an 
advisory capacity, as a rule, but in important matters such as 
the alienation of Church property (canons 1532-1533) their 
consent is necessary before the Bishop may act. American 
canonists are rather proud of the fact that the laws of the 
Code in this matter are only a rephrasing of the decrees of 
the three Plenary Councils of Baltimore on this same subject. 
Canon 427 says that this board of Diocesan Consultors has the 
right and duty to meet and to elect an Administrator of the 
Diocese, as soon as the local Bishop has died.”? 

Surprisingly little is stated in the Code about the typical 
and average American Curate. The accent of the law is on 
the Pastor’s rights and duties, and the Curate is merely an 
assistant assigned by the Bishop to work with and for the 
Pastor. Technically, a Curate is known in law as a “ vicarius 
cooperator”’ with such privileges and faculties as the local 
Bishop may decide to grant him. The Code law tells a hun- 


22. Cf. Klekotka, Diocesan Consultors (The Catholic University of America 


Canon Law Studies, n. 8, Washington, D. C.: The Catholic University of 
America, 1920). 
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dred things about Pastors, most of which are already known 
by familiarity with the Catholic way of life. 


One feature, however, may be developed here, and it is the 
difference between a typical diocesan parish with the so-called 
“secular” priests attached to it, and another parish that is 
confided to the care of a Religious Community of men. 


The local Bishop appoints all Pastors,”* it is true, and he is 
bound to follow canon 459 by appointing the most fit man, 
as known by a study of the man’s records, his examinations 
and an actual test before himself and an examining board. 
This works well in the “ secular parish.” 


But another way of acting is necessary when a religious 
community manages the parish, because in a very real way, 
the moral personality of the religious Order or Congregation 
is the real Pastor, and the actual locum tenens is a man in 
religious Vows who will likely be changed in the space of three 
or six years’ time. The Code defers to the unique setup of 
these organizations, and says that the competent religious 
Superior will present the name of his candidate to the local 
Bishop. The latter will approve or disapprove the man. The 
real point of the matter is that it is the Bishop who actually 
names the Pastor, and not the Religious Superior. Curates 
in a “religious parish ” are named the same way. Religious 
Pastors are removable at will, both by the Bishop and by the 
proper religious Superior. Each must notify the other of his 
act of removal, but neither is bound to await the other’s con- 
sent, or even to reveal the reasons for his action. Appeal or 
recourse may be had to the Holy See, but the appeal does not 
suspend the act of removal. 

Canons 467, 468, 469 summarize neatly and concisely the 
duties of all Pastors: to celebrate the Divine Mysteries, to 
administer the Sacraments to worthy petitioners, to know 


283 Cf, Coady, The Appointment of Pastors (The Catholic University of 
America Canon Law Studies, n. 52, Washington, D. C.: The Catholic Uni- 
versity of America, 1929) ; Bastnagel, The Appointment of Parochial Adjutants 
and Assistants (The Catholic University of America Canon Law Studies, n. 58, 
Washington, D. C.: The Catholic University of America, 1930). 
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their people, to correct sinners prudently, to be kind to the 
poor and afflicted, to show zeal in the education of children, 
to be constant and charitable in the care of the sick and the 
dying, to guard faith and morals, and to encourage works 
of piety, charity and zeal. From these duties stem all the 
others, too numerous to mention here. 

Canons 487-681 deal with members of Religious Communi- 
ties. In the United States of America at the present time 
there are, according to the latest available statistics, about 
155,000 Sisters and Nuns living in convents, 13,000 Religious 
Community Priests, and 8,000 Brothers in some form of Re- 
ligious life. In all, therefore, there are about 176,000 persons 
living the Religious Life in this country, and they are organ- 
ized into 

234 Communities of Nuns and Sisters 

69 Communities of Priests 

14 Communities of Brothers 
Tue Cope oF Canon Law discusses the general rules for all 
these Religious persons in the 195 canons just mentioned. It 
is general law, in that it lays down rules that all the Commu- 
nities must follow, and it insists that its regulations be the 
basic laws to which may be added the specific or particular 
laws that the different societies impose on themselves by Vow 
or by promise. 

The history of religious life would take years to write, and 
years to read. The Code laws are so extensive that there 
is hardly a feature of the life which does not receive a pithy 
and compressed regulation. It tells how communities may 
be started or suppressed; it outlines regulations for Superiors, 
Confessors and Administrators of property; it discusses the 
postulancy and novitiate that are preliminary to Vows, and 
it has the most rigid clauses to protect the complete liberty 
of the most timid Novice; it defines the course of studies in 
seminaries; it lists the privileges and duties even of a Reli- 
gious who is promoted to the office of Bishop; it sets up pro- 
cedure for the legal release or departure from the life; and it 
has a grim title devoted to the Dismissal of Religious, whether 
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they are in Temporary or in Perpetual Vows. It is a com- 
plete set of laws, a book-within-a-book, and it has received 
much comment and interpretation since it first appeared. The 
Code collided with many old customs dating from time imme- 
morial, and the Roman Congregations have had to determine 
a hundred-and-one times whether the old customs and privi- 
leges had acquired the right to endure. 

The Code grants great liberty and latitude to Religious 
Societies within their own sphere, and it recognizes the right 
of each group to pronounce Vows or promises that obligate 
them to perform special acts of charity and zeal. Some 
Communities make Solemn Vows, other Simple Vows, and 
still others live together in common, bound only by a promise, 
without Vows. The Church has no desire to compel all Com- 
munities to merge. Undoubtedly there may be some over- 
lapping of effort, but the Church seems to work on the theory 
that it is better to encourage the intensive zeal of small units, 
than to collect and standardize groups that wish to preserve 
their local zeal and independence, 

One fascinating question of bygone days concerns the Ex- 
emption of Religious from the coercive power of the local 
Bishops. The subject is not free from controversy even in 
these late days. The history of Hxemption is interesting but 
lengthy. As far back as the seventh, eighth and ninth cen- 
turies, certain Benedictine Monasteries had somewhat acri- 
monious controversies either with local Bishops or with the 
lay-protectors that crafty civil rulers had assigned as guard- 
ians of the monastic properties. Those were the days of Lay 
Investiture, unwept, unhonored, unsung, gone but not for- 
gotten. When the Monasteries made direct appeal to the 
Holy Father, they were granted the privilege of being con- 
sidered “exempt ” from the coercive power of the local Prel- 
ates and Bishops, and subject directly to the Holy Father in 
Rome. Down through the twelfth, thirteenth, fourteenth and 
fifteenth centuries there were sometimes violent and always 
distressing contentions over the nature and the extent of this 
Exemption privilege. Sometimes the parties to the dispute 
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would be the Religious and the Bishop, and at other times 
the controversy would be between the Religious Orders and 
the secular Clergy, with the Religious defining and expanding 
their rights and the others whittling away the privileges and 
powers. It cannot be denied that both sides were often guilty 
of unwarranted claims. 

Even the great Council of Trent (1545-1563) shied away 
from defining what Exemption really implied. But the Code 
faced the matter neatly and gracefully, and it distinctly fav- 
ored the local Bishop by its provisions. True, it did say that 
the members of Orders and privileged Congregations enjoyed 
exemption thus: 


1. Their property and its administration is in their own 
hands, not governed by the local Bishop. 

2. Local Bishops may not interfere with their local gov- 
ernment, or their financial and domestic affairs. 

3. They are not bound to heed the censures inflicted by 
the local Bishops. 

4. Diocesan rules and statutes do not touch them unless 
their non-observance would threaten harm or scandal 
to the sacred ministry. 


But be that as it may, the Code has centered great power in 
the hands of the local Bishop, and there are only a few now 
who doubt the complete wisdom of this policy. It is the 
Bishop’s primary responsibility to oversee and supervise all 
important contacts between priests and people, and in a legal 
sense it is wise and sound policy that local jurisdiction come 
through him rather than through anyone else. This is such 
wise policy and sound direction now, that perhaps the canon- 
ists of the future will wonder why there ever was any violent 
controversy about it at all.** 

The third great division of Book Two is concerned with the 
laity. Ifa person should expect to find clear-cut duties of his 


24Cf. O’Brien, Exemption of Religious in Church Law (Milwaukee: Bruce, 
1943) ; Creusen-Ellis-Garesche, Religious Men and Women in the Code (8rd 
ed., Milwaukee: Bruce, 1940); Papi, Religious in Church Law (New York: 
P. J. Kenedy and Sons, 1924). 
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state in life outlined therein, he would be doomed to dis- 
appointment, or more, exactly, he would be referred to the 
standard works of Moral Theology, where the specific duties 
of Judges, Witnesses, Jurors, Lawyers and Physicians are set 
forth. Book Three immediately following is concerned with 
the Sacraments and Sacramentals, the fasts and the feasts, 
sermons and schools and kindred topics, and these are as 
closely associated with the man in the pew as they are with 
the man in the pulpit. 

The Code here is especially interested not in societies of 
Catholics but rather in Catholic societies, i. e., those which 
have been formed and formally blessed by the Church. A 
Catholic may join the Elks, the Eagles, the Moose, the Ro- 
tary, the Kiwanis, and the Church takes no cognizance of his 
affiliations. But if the same man joins a Third Order asso- 
ciated with the Dominicans, or the Franciscans, or the Car- 
melites, or the Benedictines, he has then become part of a 
Catholic organization, and there are specific rules for his 
guidance. 

Persons who think that the casual Sunday references to 
“Third Orders” or “Sodalities” from Catholic pulpits are 
merely cursory or vague generalities would be amazed to see 
the forty-odd canons in the Code that govern such units. 
There must be room in the Church for persons who strive for 
personal sanctification in lay societies, governed by quasi- 
clerical rules, and it is in this part of the Code that the rules 
are presented. The old Religious Orders have formed societies 
of lay persons who strive after sanctity in the business world 
without entering the cloister life at all, though they pattern 
their lives on the spirit of their chosen Religious Order, and 
under the religious guidance of an appointed member of that 
society. ' 

The different motives of the societies most often determine 
their names. “Confraternities” are societies of lay persons 
who have banded together for the precise purpose of promot- 
ing public worship. A “pious union” or a “brotherhood ”, 
on the other hand, devotes itself to some work of piety or 


432 THE JURIST 


charity. Confraternities or brotherhoods that have received 
the right to affiliate other similar organizations with them- 
selves are called “archconfraternities” or “archbrotherhoods”. 

How did the name “ Third Order ” originate? The story of 
the Franciscan Order serves as a key to the response. The 
First Order was founded by the Saint of Assisi for men; the 
Second Order was for women who became Nuns; the Third 
Order was for lay persons who desired to imitate the spirit of 
that Order while living outside the cloister walls. 

In just one canon does the Code make pointed comment 
about other societies. Canon 684 says: Let the faithful be- 
ware of entering secret, or condemned, or seditious, or suspect 
societies, or those other societies that attempt to withdraw 
themselves from the legtimate vigilance of the Church. A 
later canon (2335) imposes a censure upon Catholics who 
enter the Freemasons. One canon sanctions the other. Mem- 
bership in the Odd Fellows, Knights of Pythias, Independent 
Order of Good Templars is forbidden by canon 684, because 
they are prejudicial to the Faith, but it is only membership in 
the Masonic Order that is punished by censure.”° 

Here ends Book Two of the Code. There is nothing violent, 
or hasty, or bigoted in its canons. On the contrary, it is a 
smooth-flowing exposition of the internal and external work- 
ings of the Church and church men. There is nothing secret 
or crafty about it. Any person may secure it at any bookstore 
anywhere. The language is Latin, to be sure, not, however, 
to preserve secrecy but rather to preserve precision. The 
Church is willing to let everyone know exactly what She 
thinks, for everyone, under the command of Christ, is a poten- 
tial subject of Her law. 


25 Cf. Clarke, Parish Societies (The Catholic University of America Canon 
Law Studies, n. 176, Washington, D. C.: The Catholic University of America 
Press, 1943); Quigley, Condemned Societies (The Catholic University of 


America Canon Law Studies, n. 46, Washington, D. C.: The Catholic Uni- 
versity of America, 1927). 


JURIDICAL INSTITUTIONS IN THE CANON 
AND THE COMMON LAW * 


I 


T is a deeply appreciated honor and treasured privilege 
to be invited to address you this evening on the subject 
of THE Cop or Canon Law in relation to the philosophy 

and application of the Anglo-American Common law. It is 
especially fitting that I should deliver this address in the State 
of New Jersey, a great Equity State, which by preserving 
some of the historical characteristics of Equity has indirectly 
demonstrated an affection for the theory and attitude of the 
Canonical sources, because these were heavily relied upon by 
the early English Court of Chancery in its choice of methods 
for the administration of justice. In the thrilling panorama 
of Anglo-American legal history, the inspiration of the Canon 
law has ever loomed large as a causative factor in modifying 
the formalisms of Common law, and in keeping that system 
of law in tune with the fundamentals of the natural law and 
rightful sociological needs. 

The present series of lectures, sponsored this year by the 
Diocese of Camden to make possible a systematic study of 
Canon and American Law, constitutes part of the national 
commemoration of the twenty-fifth anniversary of THE CopE 
or Canon Law. Congratulations are indeed in order to the 
Camden Diocese for its fine cooperation in the effort to make 
Tue Cops or Canon Law better known in this country. The 
presence of this distinguished audience of jurists and prelates 
is a tribute to the wisdom of those who have sponsored these 
lectures. At the same time, it manifests the scholarly interest 
which the lawyers of this community have for Canon law. 

* Lecture delivered November 17, 1943, in the Cathedral Hall, Camden, 


N. J., by Brendan F. Brown, D.Phil. (Oxon.), LL.M., J.U.D., Acting Dean of 
the School of Law, The Catholic University of America. 
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In this year of the Silver Jubilee, commemorating a monu- 
mental achievement in the fields of codification, legislation, 
and legal science, it is opportune for the American legal pro- 
fession to pay tribute to the genius and skill which made 
possible THe Cope or Canon Law. Their commendation, 
unstinted praise and eulogy of the Code, a masterpiece of pre- 
cision and comprehension, are due. But fanfare of trumpets 
can not be a substitute for a lawyerly study of outstanding 
juridical institutions of the codified Canon law, especially 
those which are related to corresponding devices in the Ameri- 
can Common law. Ina juridical sense, therefore, the dominant 
purpose of the activities of the Silver Jubilee of THe Cops 
or Canon Law is not only to make common lawyers conscious 
of the existence of the Code, but also at least somewhat 
familiar with its essential legal concepts, institutions and 
techniques for the determination of rights and duties. 

A quarter of a century ago, THE Cope or Canon Law 
superseded the universal law of the Latin Catholic Church, 
binding throughout the world, which had been previously 
existent in scattered collections of papal decrees, and decisions 
and a number of pronouncements of General Councils.t. The 
Codex Juris Canonici did not undertake, however, to codify 
the Canon law of the Eastern or Oriental Catholic Church, 
though under the authority of Rome. In so far as it did not 
supplant the provincial law of the Latin Catholic Church, to 
that extent local law remained unchanged. In 1904, Pope 
Pius X appointed a commission of legal experts in Canon law 
to undertake the work of compilation and codification. Their 
work was completed in 1917, and enacted into law the follow- 
ing year by Pope Benedict XV.2_ The completed Code con- 
tained almost twenty-five hundred canons or laws grouped into 
five books, covering the subjects of general rules, persons both 
natural and corporate, objects, procedure and practice, and 


ae Kelly, “The Law of the Catholic Church "—Tur Jurist, III (1943) 
9-544. 


2 Griffiths, “A Light to the Nations”—Tue Jurist, III (1943), 354-363. 
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lastly criminal law and punishments.’ Since 1918, the society 
of the Latin Catholic Church, characterized by laity, clergy 
and hierarchy, has been under the legal order prescribed by 
this Code. 


Two systems of positive law exist in the United States at 
the present time, with distinctive tribunals and processes of 
adjudication, namely, the law of the State and that of the 
Church, There are conflicts between the juridical institutions 
which these two ancient bodies of juristic wisdom have evolved 
over the centuries. Despite the American political dogma of 
separation of Church and State, however, each has sought to 
mitigate the situation by making mutual concessions which 
do not derogate from the fact that each is a perfect society 
within its own sphere. In consequence, a highly satisfactory 
modus operandi has grown up, enabling the State to assert 
its right to have the Church use the Common law techniques 
in so far as these do not destroy the primary spiritual objec- 
tives of the Church.* 

The cooperative attitude of the Church in case of a clash 
between its own juridical techniques and those of the Common 
law is expressed by the Code which provides that the civil law 
of a country will be followed by the law of the Church in 
ecclesiastical matters and will have the same consequences, 
unless, of course, the law of the State contravenes divine law 
or natural law or a rule of the Canon law, either express or 
inferentially clear and unequivocal.’ Obviously the Church 
could not make concessions to any authority which would 
thwart its fundamental mission or detract from its spiritual 
supremacy. The legislative power of the Church, exercised 
by the Pope, and by General Councils of bishops under his 


3 See Codex Iuris Canonici (Authorized American Edition, New York, New 
York: P. J. Kenedy and Sons, 1918). 


4Brown, The Canonical Juristic Personality with Special Reference to Its 
Status in the United States of America (The Catholic University of America 
Canon Law Studies, n. 39, Washington, D. C.: The Catholic University of 


America, 1927), p. 196. 
5See Canon 1529. 
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authority, would clearly never be exercised so as to unsettle the 
legal order of a civil society by refusing ecclesiastical com- 
pliance with the proper controlling jural institutions of the 
law of the land. 

Conversely, the State has made concessions toward the 
Church by recognizing Canon law in civil tribunals and 
agencies of justice to a certain extent and for specific purposes. 
The validity of Church law has been upheld by the courts of 
the State in reference to such matters as the rights and duties 
of church officials in religious hierarchies, and internal dis- 
cipline and doctrine, as long as ecclesiastical law did not 
conflict with the law of the State.® Civil courts and 
administrative agencies will consider proof of the principles 
of the Canon law, when introduced as a system of foreign law. 


Tt 


The most explosive point of contact between Church and 
State in this country is economic, rather than political or 
religious. The State is not as interested in certain types of 
conduct and actions, not affecting property, as it is in the 
juristic means by which ecclesiastical temporal wealth is ac- 
quired, transferred and administered. Hence the main sphere 
of secular investigation for both Common and Canon lawyers, 
interested in a comparative study of legal concepts in the laws 
of Church and State, must include a study of institutions 
relating to property. 

Unquestionably the field of property and that part of Tux 
Copr or Canon Law, namely, the fifth and sixth parts of the 
third book, which comprehends Canons 1409 to 1551 inclusive, 
dealing with the law governing the temporal goods of the 
Church and especially the non-aggregate type of corporate 
personality, typical of the philosophy of the Canon law, offer 
the most fertile opportunity of reaching practical conclusions 
from the point of view of the practicing Common lawyer. I shall 


6 Zollman, American Church Law (St. Paul: West Publishing Co., 1933), pp. 
283-305. 
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accordingly discuss several formulas fabricated by the Canon 
law, and used in the solution of certain economic and socio- 
logical problems, which human society, whether it be civil or 
ecclesiastical, perennially submits to the determination of the 
legal order; secondly, analogous devices evolved by the Com- 
mon law for the achievement of corresponding objectives; and 
thirdly, the practical results of such a study. 

In the first place, both the Common and Canon laws 
borrowed the notion of the corporation aggregate from the 
Roman law, the idea of a corporate personality over and above 
the natural persons who were the incorporators, which could 
exercise, as such, legal rights and be held liable for failure to 
perform legal duties.‘ The Canon law also borrowed the 
notion of incorporating a res from the Roman Law, in fact, 
developed and expanded the conception, so that ultimately it 
performed a highly important sociological function after 
Christianity emerged from the catacombs.’ But the Common 
law restricted its adaptation of the Roman law in this re- 
spect to the corporation sole, whereby the office of a king, 
bishop or some high ecclesiastical official, together with the 
present incumbent and his successors in office, is incorporated.® 
Canon law has extended the idea of the corporation beyond 
that of the corporation aggregate and made it apply to 
churches, hospitals, dioceses, and even bodies of wealth and 
property dedicated to both private objectives and public pur- 
poses, which are religious and charitable. 

That Canon law has applied the corporate conception to 
the promotion of the social interest by making wealth serve 
the ends of humanity, through the channels not only of philan- 
thropy, but also more especially, of the Christian religion, is 
indicated by section 1 of Canon 1489, which states that: 


7 Blackstone, Commentaries, I, 469-471; Hohenlohe, Papstrecht und Welt- 


liches Recht (1925), p. 29. 
8 Brown, op. cit., note 4 at p. 28; Pollock and Maitland, The History of 
English Law before the Time of Edward I (2 vols., Cambridge), I, 481-484. 


9 Pollock and Maitland, op. cit., I, note 2 at p. 490. 
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Hospitals, seplaseees and other like institutions destined for 
works of religion or for spiritual or temporal charity may be 
erected by the local Ordinaries [bishops] and by their decrees 
made legal persons in the Church. 


According to Canon 99: 


Besides physical persons, there are also in the Catholic Church 
the so-called moral or legal persons instituted by the public 
authority of the Church: these are [artificial or legal persons] 
distinguished into collegiate and non-collegiate bodies .... 


This Canon illustrates the non-collegiate ecclesiastical legal 
person, which results from an incorporated res, by the exam- 
ples of churches, seminaries and benefices. 

The Church has widely used the philosophy of the incor- 
porated res, both for community purposes, as well as for the 
support of natural persons. Property may be vested in these 
ecclesiastical moral persons so as to create either a corporate 
pious foundation or a benefice. Thus according to Canon 
1544, temporal goods may be transferred to such ecclesiastical 
persons either by will or inter vivos, with an obligation to say 
certain masses, or hold other specified ecclesiastical functions, 
or perform some work of piety or charity perpetually, or for 
an extended period in return for the revenue of the goods. 
Such transfers of property result in pious foundations. It is 
necessary for the Church corporation to accept them legally 
so that a contract results, namely, the completed action of the 
giving of the property is consideration for the promise to en- 
gage in spiritual or charitable activities. 

Again, the formula of the incorporated res has been em- 
ployed by the Canon law so as to serve private interests, by 
providing for the support of an ecclesiastic. This is done 
through the device of a benefice which is an expansion of the 
corporate idea so as to include both a res and a sacred office, 
a metaphysical entity. The nature of a benefice and the 
method of foundation are described in Canon 1409 as follows: 


An ecclesiastical benefice is a juridical entity, permanently. 
constituted or erected by the competent ecclesiastical authority, 
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and consisting of a sacred office and the right to receive the 
revenue accruing from the endowment of such office. 


Secondly, the Common law did not adopt the Roman law 
concept of the incorporated res, chiefly used for public charit- 
able purposes, principally because a substitute had been 
created by the Court of Chancery, in addition to the corpor- 
ation sole namely, the charitable use and trust. In this 
respect, the direction of the Common law was determined 
by the idea of the “trust,” a mode of juridical thought ex- 
clusively indigenous to English legal history. The concept of 
the trust, in the strict sense, was the distinctive offspring of 
& unique jurisprudential dualism, the spontaneous production 
of hitherto non-existent social and philosophical forces, which 
made possible the metaphysical division of property into legal 
and equitable estates or interests for various aims, public 
and private. 

The formula of the trust was able to establish relationships 
of permanence in the field of property, often a highly desired 
sociological advantage. The trust was used to protect the 
underlying substratum of natural persons or wealth from the 
impact of the strict law, and from risks of individual activity 
in a chosen field or undertaking. These were purposes which 
the corporate concept mainly accomplished for Roman and 
Canon law. As a result the use, the predecessor of the trust, 
was utilized to escape the political danger of escheat in the 
Wars of the Roses for the losing side. It insulated ecclesias- 
tics from the hardships of the Mortmain Statutes. It supplied 
testamentary capacity as to land prior to 1540, and it enabled 
beneficiaries to reduce or eliminate burdensome obligations 
attached to property, especially land. In later years, of 
course, the devices of corporation and trust were used together 
by English law after Chancery decided that a corporation 
might be a trustee. 

When property was transferred under Common law for a 
public, charitable or sometimes for a merely philanthropic 
purpose, effect was given to this donation by the instrumental- 
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ity of a charitable trust. As long as a corpus of property has 
been charged with a specific charitable purpose, even though 
no trustee has been appointed and no specific beneficiary has 
been named, still American law will read into this situation 
a charitable trust. Courts have no difficulty in supply a 
trustee in such a case. The social interest is protected by 
the Attorney General or other appropriate enforcing officer. 

Just as the Canon law has extended the concept of the 
corporation so as to include the incorporated res, so too Anglo- 
American law has stretched the philosophy of the trust to 
make it confer social benefits. The charitable trust, like the 
analogous corporate method of Canon law, gives effect to the 
noble and charitable intentions of the donor, to aid society 
both materially and spiritually. But actually in resorting to 
the trust technique in this regard, equity has created a special 
and privileged hybrid, distinguishable from the private trust. 

There are resemblances as well as contrasts, however, be- 
tween the Common and the Canon law relative to trusts. 
Thus the notion of fiduciary agency occurs in THE CoDE OF 
Canon Law, under such expression as fiducia.’° It does not 
mean, however, a technical trust, in the sense of a relation- 
ship, based upon the vesting of a legal estate in a trustee and 
a beneficial estate in a cestui que trust, which may be created 
by will or inter vivos. In addition Canon law has a knowl- 
edge of the concepts of executorship ** and guardianship ” 
which closely resemble that of trust. 

The intricate legal technique present in the device known as 
benefice perhaps somewhat reflects the philosophy of the 
American strict, private trust. Thus it is for the benefit of 
an individual or specific persons, and therefore realizes private 
aims. The juridical personality which may be created by 
will or inter vivos transfer, out of a right to the income of 
property plus a sacred office, holds the revenue for the benefit 


10 Canon 1516. 
11 Canon 1515. 


12 Canon 89. 
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of the rector or beneficiary of the benefice."* The right of the 
beneficiary, however, is perhaps more in the nature of a chose 
in action than an estate in re. Besides, it is a limited kind 
of quasi-trust because the obligor is always an artificial person 
created in a peculiar manner. 

Both the Canon and the Common law have elaborated 
corresponding doctrines with respect to their analogous 
techniques of incorporated res and charitable trust, in order 
to give every reasonable preference in favor of sustaining 
charities. In the case of a pious foundation, the Holy See 
has the authority to make reasonable adjustments whenever 
a specific charitable purpose can not be realized originally or 
if there is a failure of some factor which is necessary for the 
continuation of the charity.* In case of imminent necessity, 
the appropriate bishop or ordinary would have this power.” 

The authority of the Pope in this sphere resembles the 
executive prerogative of the King by sign manual to apply 
the doctrine of Cy Pres in the instance of charities. By 
judicial Cy Pres in the United States, courts have placed the 
charitable trust in a highly favored position, since they may 
sustain a charitable donation, although the precise charitable 
intention cannot be realized, by substituting the closest pos- 
sible specific charitable purpose. In this way, a general 
charitable purpose will not be allowed to fail. This may be 
done at the outset or subsequently upon failure of the specific 
charity. Indeed the Cy Pres doctrine may be applied even 
though a trust in the strict sense has not been created. 

Further evidence of the desire of the Common law that 
charitable trusts should enjoy a large measure of continuity 
and permanence, qualities which the canonical method of the 
non-collegiate corporation afforded charities, is the privileged 
position of such trusts as to the Rule against Perpetuities. 
It is true that where the rule against remoteness of vesting 


13 Canon 1409. 
14 Canon 1518. 
15 See Canons 1517 and 1519. 
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applies, the charitable trust must vest within the required 
period. But to a certain extent, an exception is made in 
favor of a charitable trust, because if there is a gift to a 
charity with a limitation over to another charity, which may 
not vest within the prescribed period, the limitation over is 
not invalidated by the Rule against Perpetuities. Common 
law has no objection to the indefinite duration of charitable 
trusts. 

It is interesting to note that Canon law was never burdened 
by certain formalisms which crept into the Common law and 
have survived. These relate principally to the land law. 
They may be illustrated by an analysis of the effect of the 
notion of seisin on the donatio mortis causa and the variant 
doctrines of the Canon and the Common law as to prescription. 

The most influential and characteristic institution of Equity 
was the trust. But the conception of seisin was the most 
potent factor in conditioning the growth of the land law 
under the strict Common law. The institution of seisin was 
the logical result of regarding ownership fundamentally in 
terms of possession. It reflected an impeding juridical atti- 
tude which required the livery or handing over of the seisin, 
or possession, symbolically, to effectuate a transfer of land 
so that the simultaneous physical presence of transferrer and 
transferee was necessary. Because of the doctrine of seisin 
the land law had difficulty in developing capacities for future 
transfers, either inter vivos or testamentary. A survival of 
this ancient formalism may be observed in the present Ameri- 
can law as to the type of property which may pass as a donatio 
mortts causa. 

The Canon law, which was not affected by the doctrine of 
seisin, evolved a land law which differed from that of the 
Common law. This may be illustrated by the contrasts be- 
tween the Canon and the Common law as to the donatio 
mortis causa. The notion of seisin prevented the making of 
wills to pass the legal title to land, as well as gifts of land 
mortis causa prior to 1540 when the Statute of Wills was 
enacted. The reason was that a dead person was incapable 
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of handing over the seisin of land to anyone. Personalty, 
with which seisin was not associated, could be willed and 
transferred as a donatio mortis causa, both before and after 
1540. 

Though the Common law permitted the passing of legal 
title to land by will after that date, provided the solemnities 
of the Statute were fully complied with, nevertheless it 
apparently saw no reason why any exception should be made 
in reference to land, by allowing it to pass as a gift mortis 
causa. ‘The Common law refused to ignore the testamentary 
properties of the donatio mortis causa, as to land, although 
it does this in regard to personalty. But under the Canon 
law, all types of property may be transferred by means of such 
donation, by the authority of Canon 1513: 


Persons, who are entitled by the natural and the ecclesias- 
tical law to dispose freely of their goods, may relinquish them 
in favor of religion or charity by direct donation or by donation 
to take effect after their death. 


It will be noted that no limitation upon the type of property 
which may pass as a donatio mortis causa has been imposed 
by this Canon. 

Other contrasts between the Common and the Canon law 
lie in the fact that Common law regards the expectation and 
imminence of death as essential to the validity of a donatio 
mortis causa, unlike the Canon law which permits this type 
of gift at any time during a person’s lifetime, to take effect at 
the time of death. In Common law, there is an automatic 
revocation of the conditional gift in case the donor recovers 
from his illness or danger. But under the Canon law, a revo- 
cation to be effective must be either explicit or implicit.’ 

The formalism of the Common law theories of adverse pos- 
session and statutes of limitation, which are conducive to 
certainty in the law, especially that law which pertains to real 
estate and business transactions, but subordinate ethical fac- 


16 Hannan, The Canon Law of Wills (Philadelphia: The Dolphin Press, 
1935), p. 46. 
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tors, does not exist in Canon law. The pragmatic evidentiary 
benefits of these theories are often achieved at the expense of 
good faith, under the Common law. Divergent philosophies 
exist in the Common and the Canon law respectively in the 
matter of prescription. Canon 1512 enunciates the prin- 
ciple that: 


No prescription is valid, unless it is based on good faith, 
not only at the moment of entering into possession, but during 
the whole time required for prescription. 


Hence the ethical interest in the Canon law is of more im- 
portance than the element of certainty. 

There are points of similarity, however, between the doc- 
trines of Church and State in the field of prescription. For 
example, Church and State, by their law as sovereign authori- 
ties in their respective spheres, have exempted certain types 
of property from the operation of the principle of prescription. 
Property belonging to the United States, or a local State, 
or even a City which has been made inalienable may not be 
acquired by prescription or adverse possession. By Canon 
1509, certain goods and rights are not subject to prescription. 
They include those which vest by divine law, either natural 
or positive, those which can be attained only by Apostolic 
privilege, those spiritual rights which lay persons are in- 
capable of acquiring if there is a question of prescription in 
favor of lay persons, the certain and undisputed boundary 
lines of ecclesiastical provinces, dioceses, parishes, vicariates 
and prefectures Apostolic, abbacies and prelatures nullius, 
stipends and obligations of masses, ecclesiastical benefices 
without title, the right of visitation and obedience if this 
would entail that the subjects can not be visited by any prelate 
and are no longer subject to any prelate, and the payment of 
the cathedraticum. In the Canon law, certain persons have a 
privileged capacity as to obtaining rights by prescription. In 
his Practical Commentary on the Code of Canon Law," Dr. 
Woywod pointed out that: 


17 TIT (New York: Wagner, 1925), 172. 
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The legal ecclesiastical person holds a more favorable position 
in so far as private individuals can not make use of the right 
of prescription in the case of sacred things owned by legal 
persons (church, charitable, or religious institutions), while the 
legal person is not prohibited from using the right of prescrip- 
tion against things held by private individuals. 


This distinction does not exist in the Common law. But 
prescriptive periods vary in both laws depending upon the 
type of property affected. 

Thirdly, the comparative study of the Common and the 
Canon law, thus far, discloses the possibilities of cultural 
benefits to be obtained from an acquaintance with Tur CopE 
oF Canon Law which has reduced to compact form a large 
part of a great universal system of justice, older than the 
Common law of England, and essential for the perpetuation 
of Christian civilization. From a jurisprudential point of 
view, familiarity with Canon law, as well as Roman law from 
which Canon law naturally and normally borrowed numerous 
highly perfected legalisms, because the Church made Rome its 
evangelizing capital, is an intellectually enriching experience 
since it reveals the common area of objectives, ethical and 
sociological, which exist between societies living on approxi- 
mately the same level of civilization. But over and above 
these academic and scholarly advantages which must accrue 
from comparative investigations into the laws of Church and 
State, there are numerous practical consequences, indeed 
financial gains, to be derived by practicing lawyers and at- 
torneys, interested only in litigation. 

The practical results of a knowledge of Canon law for the 
Common lawyer may be illustrated by the recognition in 1941 
of Tur Cope or CANoNn Law by the Board of Tax Appeals 
for the District of Columbia in the case of Cunningham v. 
District of Columbia, decided by the Board of Tax Appeals 
for the District of Columbia, docket No. 338, Opinion No. 
255. I cite this case because Rev. Dr. Motry, Dean of the 
Canon Law School of The Catholic University of America, 
Rev. Dr. Clement Bastnagel of the same faculty, and I colla- 
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borated on a memorandum of Canon law submitted by the 
petitioner.’® In that case, A, a testatrix, died domiciled in 
the District of Columbia on September 15, 1939. A, by a 
precatory trust, not valid in the District of Columbia, willed 
real estate in the District to B, not individually but as the 
pastor of C Church, of which A was communicant, for masses 
and consumable materials, needed for church services. At 
the time of A’s death, B was no longer pastor. D had be- 
come pastor. 

The pertinent provision of Article I, Title VI, under the 
heading of Inheritance and Estate Taxes, of the District of 
Columbia Revenue Act of 1939 provided that: 


Property transferred exclusively for public or municipal pur- 
poses to the United States or to the District of Columbia, or 
exclusively for charitable, educational or religious purposes, 
within the District of Columbia, shall be exempt from any and 
all taxation under the provision of this section. 


D petitioned for a refund of the inheritance tax which he 
claimed was erroneously assessed under this provision. The 
question was whether the transfer from A to B was exclusively 
for charitable, educational or religious purposes within the 
District of Columbia. 

The attorney for D was unable to argue for an express 
charitable trust because of the precatory words. Under the 
Civil law of the District of Columbia, he was able to argue 
that he did not receive the property as his own, but only in 
a representative capacity for the parishioners since the trans- 
fer was made to the “ Reverend Pastor of C Church ”, without 
mentioning B individually by name. But such a contention 
might have been attacked on the grounds that he was under 
ecclesiastical authority, that the Catholic Church had adopted 
the Common law device of corporation sole in the archdiocese 
in question and had vested legal title of property given for the 
use and benefit of the C church in the Archbishop of Baltimore, 
and that under this tenure, it was doubtful whether the charit- 


18 For a discussion of the case see THE Jurist, II (1942), 67-79. 
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able purposes would be confined to the District of Columbia. 

In deciding the case in favor of the petitioner, the court 
was influenced by a statement of Canon law on the subject. 
The court recognized that although the Catholic Church had 
followed a type of tenure valid in Common law, namely the 
corporation sole, but alien to Canonical juridical concepts in 
the present case, nevertheless in the eyes of Canon law, the 
transfer made by A to B was a pious foundation. Under 
Canon law C church was a legal entity similar to a corporation 
under the civil laws. Legal title was vested in it for its own 
benefit. The pastor was merely the limited agent of the legal 
entity which was the principal. In Canon law he had no 
property interest for his own benefit. The terms of his agency 
were prescribed by the donor of the property. 

In instances of this type, the Bishop or Archbishop, in fact 
the Pope himself, does not own the property. They are only 
supervisors responsible for the carrying out of the donor’s in- 
tentions. Hence the use of the property which was transferred 
in the above mentioned cases was confined to the parish bound- 
aries located within the District of Columbia. 

The Board of Tax Appeals in its finding of facts cited with 
approval Section 2 of Canon 1495 of the Code which states 
that: 


Also individual churches, and other moral persons which have 
been created legal persons by the ecclesiastical authority, have 
the right to acquire, keep and administer temporal goods in 
accordance with the laws of the Sacred Canons. 


It is recognized that the juridical structure of the mechan- 
ism of the Church relative to the modes of vesting property 
rights differed from that of the State. This differentiation 
was largely due to two juridical institutions, namely, the 
incorporated res without any incorporators, or any incorporat- 
ing statute, found in the Roman law, and also in the Canon 
law, but not in the Common law, and secondly the trust 
found, as such, in the Anglo-American legal discipline, but 
not in the Roman or Canon. 
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The case may also be cited to illustrate the policy of the 
Church of adaptation of its own law to the tenures and legal 
concepts of the Common law as to ecclesiastical property, in 
so far as it pointed out that the Church had adopted a com- 
mon law type of tenure of ecclesiastical property, namely, the 
corporation sole in the archdiocese in question. The Church 
could do this because obviously there is nothing in the juridical 
institutions of property used by the American law which is 
opposed to divine positive law, i. e., revelation, or natural law, 
i. e., that part of the Divine Plan applied to human actions 
and known through reason, or positive law i. e., the man-made 
law of THe Cope or Canon Law. At the same time the 
above case cited with approval the case of Satterlee v. United 
States ex rel. Williams (1902)*® which followed Watson v. 
Jones (1871)?° and quoted the following language: ** 


And it was held, that where the right of property in the civil 
courts is dependent on the question of doctrine, discipline, 
ecclesiastical law, rule or custom, or church government, and 
that has been decided by the highest tribunal within the organ- 
ization to which it has been carried, the civil courts will accept 
that decision as conclusive, and be governed by it in its appli- 
cation to the case before it.... 


The court used principles, therefore, embodied in THE CopE 
or Canon Law as evidentiary facts, since Catholics, when in- 
volved in transactions affecting property, will be presumed 
to intend that their actions are in conformity with the pro- 
visions of Canon law. This case is only one among many 
others which may be cited to demonstrate the financial value 
of familiarity on the part of the law practitioner with the 
underlying institutional philosophy of THz Copr or Canon 
Law, in the field of property. 


1920 Appeals D. C. 393. 
2013 Wallace 679. 
2120 Appeals D. C. 393, at p. 413. 
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In view of the cultural and practical advantages to be 
gained by a wider understanding of the Canon law in this 
country, therefore, and the superb efforts now being made i in 
this year of Jubilee to reveal the history, the philosophy and 
the comparative methodologies of a product of legislation 
which is still the closest approach to a model law of inter- 
national justice, it seems that the time has come to change 
the alien juridical status of the Code in the United States, 
by making it more and more an object of study and interest. 
This attitude is in line with the broadening of our national 
vision in international matters of war and peace. The great 
universal legal wisdom which the Canonists have captured 
and sought to apply to human affairs from the fourth to the 
twentieth century inclusive, and which united Christendom 
in the later middle ages, under a unified legal order, must not 
be ignored in the post-war period as an inspiration for the 
Code of the anticipated world federation of tomorrow. 

Only the Roman law, the Common law, and the Canon law 
can be regarded by jurists as matured legal systems. From 
them must come the necessary experience in writing a code 
for the nations. From the Canon law alone will come the 
inspiration of positive law, set within the framework of reli- 
gion, spirituality and natural law, a combination which schol- 
astic jurisprudence knows is absolutely indispensable for a 
code which will adequately govern the world. 


Gases and Studies 


SOME IMPLICATIONS OF THE CODE OF CANON LAW 
FOR LEGAL PHILOSOPHY * 


During 1943 The Canon Law Society of America has, by a well- 
planned series of sermons and addresses, drawn attention to the fact 
that Tue Cops or Canon Law, which took effect on Pentecost Sun- 
day, May 19, 1918, has already completed its first historic quarter- 
century in governing the lives of Catholics throughout the Latin 
Church. At this meeting of the Philosophy of Law Round Table of 
the American Catholic Philosophical Association, being held near 
the close of the jubilee year of the Code, it is proper that we, too, 
take official notice of the importance of this juridical activity of the 
Church and give some thought to its value for our work and our 
hopes. Although our problems in the philosophy of law, arising out 
of the Common Law system in force in the United States of Amer- 
ica, present difficulties quite different from those which the Code is 
designed to meet, nevertheless the juridical activity of ecclesiastical 
scholars who are themselves exponents of Scholastic philosophical 
principles, has not been without some influence already in the 
foundation of this movement of ours. Perhaps from solutions ar- 


* Presented, for the Committee on the Philosophy of Law and Government 
of the American Catholic Philosophical Association, by Miriam Theresa 
Rooney, Chairman, December 30, 1943, 19th Annual Meeting, Chicago. Re- 
printed with permission from the Proceedings of the American Catholic Philo- 
sophical Association, 19th meeting, 1943, p. 157. 

The underlying thesis is that The Code of Canon Law, the twenty-fifth 
anniversary of whose enactment is being observed this year, is an evidence 
of the juridical activity and leadership of the Holy See, not only in calling 
insistently for a new and adequate jurisprudence but also in providing in our 
time and for the future a practical code of law, derived from nineteen cen- 


turies of experience in government, and based on the principles of Neo- 
Thomistic realism. 


? Rooney, “The Movement for a Neo-Scholastic Philosophy of Law in 
America ”—Proceedings, American Catholic Philosophical Association, 1942 
p. 191. 
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rived at in the Code, insights can be discovered for those philosoph- 
ical problems becoming ever more insistent in the Common Law 
which contemporary American theories fail to supply. Particu- 
larly in the discussion of philosophical problems of legal education, 
which forms the present subject of our meeting, the philosophical 
principles upon which the Code is based, provide both a point of 
departure and a standard of comparison of which the men respons- 
ible for the system of education provided in our law schools should 
not be unmindful. It is, therefore, desirable that this Round Table 
session of ours does not allow the occasion of the Silver Jubilee of 
the Code to pass without devoting some attention to its significance 
for us and for our time. 

In the teaching of the traditional matter of philosophy covered 
under such subjects as epistemology, cosmology, ethics, and the 
history of philosophy, the data of empirical science have long been 
of absorbing interest. But in the interim between two world wars, 
problems of conduct in their incidence on society have been steadily 
advancing toward primary importance in the philosophical field. 
The implications of this trend in the field of legal education are 
best learned from careful reading of the leading law-school reviews 
and comparing the theories expressed in recent issues with those of 
ten and twenty years ago. To say that. the effect on our funda- 
mental law and our historic legal system has revolutionary tend- 
encies is scarcely to appraise the consequence of the impact ade- 
quately. The fact is that the Protestant Revolt, the industrial 
revolution, the political revolutions of the United States, France, 
and Russia, and the contemporary social revolution, accompanying, 
as they have, scientific discoveries and inventions of incalculable 
significance, have posed challenges to human personality and char- 
acter which an ethics of submission has not yet been capable of 
metamorphosing into an ethics of power. The consequent demands 
made upon the law to protect acquired rights, to regulate corporate 
activity, and to maintain at least the appearance of social control, 
have been so unprecedented, that our Common Law, at least, whose 
mode of operation is established upon precedents, has found itself 
unequal to the burdens placed on it. Contract law, designed orig- 
inally to protect the weaker party through the canon law doctrine 
of good faith, is now used to oppress him; the law of wills and 
trusts, historically offsprings of the ameliorating influence of the 
canon law in preserving to a man’s children the fruits of his labor, 
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have become the means of building vast estates from whose benefits 
the majority of the people are excluded; corporation law, some of 
whose principles were deduced by logic from scholastic principles 
of personality, have resulted in leviathans by which the almighty 
state is itself overpowered; criminal law, forsaking its early purpose 
of deterring wrongdoing, by correcting the wrongdoer at the same 
time that it assured security to the rest of the people, now seeks 
vengeance for the petty thief while aiding corruption in high places; 
and international law, looking only to form and not to substance, 
supplies techniques for the expedient while assisting the mighty to 
secure more power. In short, law, at an acutely dynamic period 
of history, when wise regulation is most needed for making transi- 
tions both smooth and just, finds its very fibres atrophied. Instead 
of mastery over the natural forces which challenge it, the law sud- 
denly becomes conscious that it is itself slipping into slavery along 
with the weak it should protect, and in its distraction it turns not 
to spiritual sources of vigor but to mechanical devices which post- 
pone its end with a false assurance of holding its own. Withering 
away was the term the Marxists used to describe its expected fate. 
The trend and present status of both science and law were ex- 
pressed most effectively by Monsignor Griffiths of Brooklyn, now 
Vicar General of the Military Ordinariate, in his eloquent sermon 
at The Catholic University of America last May 16th, at the solemn 
commemoration of the enactment of the Code, when he said: 


“The enemies of immutable Truth first began to oust God and the super- 
natural from the field of empirical science. In their laboratories they 
laid the foundations for the mercilessly efficient blitzkrieg which, with 
the fiendish accuracy of a Dark Angel, has seared and scorched and black- 
ened the face of the earth. But, at its worst, all that the godless natural 
science can do is to maim and cripple and ultimately destroy the life of 
the body. But the godless concept of justice and jurisprudence has 
proven a far more terrifying menace. For in the name of the even- 
handed goddess who holds the quivering scales, the godless jurist has 
blasphemously imposed the slavery of the spirit and has reduced Man, 
made in God’s image and likeness, to the status of a brute animal stripped 
of personal dignity, bereft of basic rights and led by the halter of terror- 
ism to feed at the trough of the ‘Benevolent State’ ” 2 


It is at this moment in juridical history, when the Common Law 
is becoming introspectively aware of its shortcomings, while its ac- 


' 2 Griffiths, “Canon Law and History ”—in The Catholic University of Amer- 
tca Bulletin, XI, 11; Tue Jurist, ITI (1943), 354-363. 
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cepted leaders in spite of their protestations of realism, offer merely 
monistic palliatives in the shape of behaviorism, pluralism, logical 
positivism, and the rest, that the Canon Law bursts forth with new 
vigor and presents this unparalleled Code. The Code is not, to 
quote Monsignor Griffiths again, “ merely a new legal code, aprior- 
istically conceived and arbitrarily elaborated by a group of modern 
jurisconsults ”’.* It is rather, as the Reverend Dr. James P. Kelly, 
Judge of the New York Archdiocesan Tribunal and the then Presi- 
dent of The Canon Law Society, said in his CBS radio address, 
June 6, 1943, “a masterpiece of brilliant juridical genius—a result 
of nineteen centuries of experience in world-wide government—a 
modern legal document in every way comparable to all the classics 
of jurisprudence from Justinian to Blackstone”.* In offering it 
“to statesmen and jurists, lawyers and judges seeking a clear state- 
ment of sound juristic norms and principles,’ the Church fulfills 
again her role of lawgiver conferred on her by her founder, Christ, 
the eternal Lawgiver. Precisely at the hour when all mankind was 
convulsed by the most horrible catastrophe which history has thus 
far recorded, “she was girding herself with adequate disciplinary 
legislation to meet the ever-growing challenge of Positivism and 
Naturalism and Agnosticism and Materialism”, as Monsignor 
Griffiths said. She was looking not backward but “forward .. . 
straight ahead into the eyes of the enemies who were threatening 
not only the flock of Peter but threatening as well the entire fabric 
of civilization . . . straight ahead at the supernatural goal of restor- 
ing all things in Christ ’’.7 

If one were to ask the particular characteristic which distin- 
guishes the Code as a modern juridical document from other recent 
publications in jurisprudence, the answer would be that the Code 
recognizes God as source, sanction, and end of law. There was a 
time when the Common Law recognized the authority of God as 
lawgiver also, and there still survive evidences of that divine 


3 [bid., p. 3. 


4 Kelly, “The Law of the Catholic Church,” CBS Cuurcu or THs Am Pro- 
GRAM, June 6, 1943, mimeographed copy from 35 E. 51st St., New York City; 
Tue Jurist, III (1943), 539-544. 


5 Kelly, loc. cit. 
6 Loc. cit. 
7 Ibid., p. 4 
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foundation that have not yet been entirely eliminated even in this 
agnostic age. But today there can properly be said of the Common 
Law what was said of secular law in general by Pope Pius XII in 
his Christmas Allocution one year ago, that “ outside the Church of 
Christ juridical positivism has reigned supreme, attributing a de- 
-ceptive majesty to the enactment of purely human laws and effectu- 
ating the fatal divorce of law from morality”.® If the Code 
had nothing more to offer contemporary legal systems than the 
manifest recollection that all law, human as well as ecclesiastical, 
rests on this divine foundation in a concisely arranged modern code, 
its message would be entirely worthy of serious consideration on all 
sides. But the Code offers much more than an exhortation,— 
it presents a scientific system of juridical principles and rules based 
upon nineteen centuries of experience in governing individuals, 
groups, and nations, in ‘“ the attainment of true life, true liberty and 
the pursuit of true happiness’. To those who are seriously con- 
cerned about the future of the Common Law, its appearance and its 
functioning should commend its serious study. 

More than once in history the Canon Law has admittedly influ- 
enced secular systems. Itself drawing upon Roman Law for such 
principles and techniques as it found suitable for its needs, the 
Canon Law in turn modified the severities of the pagan notions and 
introduced into secular law concepts like good faith, pacta sunt ser- 
vanda, personality, human liberty, sanctity of marriage,—principles 
which Archbishop Cicognani summarizes in his superb book on the 
Canon Law, on pages 47 to 54. Some of these concepts reached the 
Common Law through the partial receptions of the late, or Chris- 
tianized, Roman Law, during the thirteenth, fifteenth, and seven- 
teenth centuries. Other features of the Canon Law system which 
worked their way into the Common Law are to be found in equity 
procedures and in the law of trusts, of wills, and of marriage. In- 
deed these borrowings are so well-known among the legal profession 
that when the subject of Canon Law is brought up with reference 
to the Common Law, the natural tendency among lawyers is to 
think of injunctions, of uses, of depositions, and of legitimation as 
survivals of the Canon Law influence. The authoritative teachers 
of the Common Law, men like Holdsworth, Wigmore, and Pound, 


8 New York Times, Dec. 25, 1942. 
9 Griffiths, op. ctt., p. 11. 
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by the indexes in their books, also lead us to seek the sources of our 
law and procedure in the contributions of Bracton, St. Thomas 
More, Lord Ellesmere, and the whole line of renaissance chancellors 
of the king. The importance of the canonical system thereby ac- 
knowledged is, however, felt to be a thing of the past, and not 
practicing attorneys but historians of the law are most concerned 
with it today. 

The real significance which THE Copr or Canon Law holds for 
contemporary Common Law does not, however, lie in procedural 
techniques or in historic legal institutions. On the contrary, the 
chief characteristic of the Code which has value for us is its un- 
derlying philosophy. It is not so much in its juridical conclusions or 
in its commands and precepts that we need to search for insights 
as in the norms of justice, in the introductory concepts, in the very 
foundations of law, written and unwritten,—of natural law, of 
equity, of custom, and of positive law, human and divine, where we 
must look for the correctives which contemporary jurisprudence 
requires. It is the norms of justice which the canonist takes for 
granted as incontrovertibly established data before beginning to 
interpret his rules that contemporary American writers on legal 
philosophy no longer accept without question. But they are de- 
rived from scholastic principles,—more especially, in the Code, from 
that new scholasticism based on the application of St. Thomas’ doc- 
trine to modern problems, which Pope Leo XIII called for, at the 
beginning of his reign, when he said: 


“The teachings of Thomas on the true meaning of liberty, which at times 
is running into licence, on the Divine origin of all authority, on Jaws and 
their force, on the paternal and just rule of princes, on obedience to the 
highest powers, on mutual charity one towards another,—on all these and 
kindred subjects, have very great and invincible force to overturn those 
principles of the new order which are well known to be dangerous to the 
peaceful order of things and to public safety ”.10 


The close affinity between Neo-Thomism and the juristic norms of 
the Code is evidenced by the frequency with which so authoritative 
an interpreter of the Code as Archbishop Cicognani cites St. Thomas 
Aquinas whenever philosophic questions arise in his treatise. The 
Code can therefore be considered a practical example of the pos- 
sibilities Neo-Thomism holds for jurists confronted with the prob- 


10 Leo XIII, Acta, I, (1881), 280. 
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lem of establishing and interpreting legal rules adequate to control 
future problems in our dynamic civilization. 

Thus far in this paper, philosophical problems as they are the 
concern of law have been referred to in general terms. More ex- 
plicit consideration of some of them may make the connection be- 
tween philosophy and law, between Neo-Thomism and American 
jurisprudence, as well as between Neo-Thomism and the Code, 
clearer. For example, the problems which are currently troubling 
American writers on jurisprudence include that of making versus 
declaring the law; the power of a legislator or a judge to create 
law; the question of change in law when it is said to be derived from 
unchanging principles; whether law derives from the reason or will 
of the legislator; whether legal reasoning is exclusively deductive 
in form; whether or not symbolic logic will make legal reasoning 
more effectively creative; whether a fallacy exists in treating in- 
corporated groups the same as human persons; and so on. There 
is, of course, much material being published which answers these 
questions by denying the existence of natural law, questioning the 
validity in modern times of traditional common law principles, and 
answering the problems posed with solutions based on theories of 
nominalism, pragmatism, conceptualism, and so forth. The exposi- 
tion of these erroneous theories is less important for the purposes of 
tnis paper than the consideration of those contemporary studies 
which endeavor to answer these questions by fresh research into the 
traditional system. During the past year or two, especially, studies 
of this latter type have been both numerous and important. Some 
of them merit atttention here. 

Karly in 1942, Professor Samuel E. Thorne of Northwestern Uni- 
versity Law School published a critical edition of a manuscript 
found in the Henry E. Huntington Library in California, which is 
thought to be the earliest treatise on the interpretation of statutes 
in England.1!_ The manuscript, of course, has a unique value of its 
own as testimony of the Common Law principles of statutory inter- 
pretation as they were understood in England about 1567. But 
more important for our purposes is the scholarly introduction by the 
editor, covering a hundred pages, which discusses the problem of 
novel ley, or the right of Parliament to change the established law 


114 Discourse upon the Exposicion & Understanding of Statutes ... Ed. 
from Manuscripts in the Huntington Library, by Samuel E. Thorne .. . San 
Marino, Calif., Huntington Library, 1942. 
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by innovation. In brief, he gathers evidence from the Year Books 
and elsewhere to show the distinction which was recognized between 
declaratory and introductory acts, between general and express, or 
particular statutes, and between positive and negative laws, and 
how the judges labored over the distinctions. The whole discussion 
is of great importance at present when the rise of administrative 
law through statutory enactment and executive decree presents one 
of the most warmly debated subjects in modern juristic circles. 
Comparison of Dr. Thorne’s findings with the canons of the Code 
on the same subject, and the analysis of the philosophical founda- 
tions in the scholastic system for both views, give promise of new 
insights looking toward the sound development of this difficult field 
of modern law. 

The nature of sovereignty implicit in the analysis of legislative 
power in an essay like Thorne’s, comes to the forefront in another 
scholarly introduction to an English legal classic published in 1942, 
namely Dr. Stanley B. Chrimes’ edition of Fortescue’s De Laudibus 
Legum Anglie.*2 The date ascribed to Fortescue’s book is approxi- 
mately a century earlier than that attributed to the Huntington 
manuscript. It is therefore that much closer to the middle ages 
and discloses more definitely the influence of Aristotle, St. Augus- 
tine, Boethius, St. Thomas Aquinas, Vincent of Beauvais, Poggio, 
and others. What authority, if any, Fortescue derived from his 
medieval predecessors to justify the distinction he makes in sover- 
eign power in his use of the phrase dominium regale et politicum, 
affords the editor opportunity for much speculation. Here, perhaps, 
Canon Law, as an absolutely authoritative legal system, may offer 
light only by contrast, but its underlying scholastic philosophy on 
the nature of human legislative and political power, if studied with 
reference to Laski’s advocacy of pluralism, for example,!? might 
assist the modern common law toward a sound explanation. 

A more purely philosophical essay on the nature of law and its 
meaning by Dr. Mortimer Adler of the University of Chicago, was 
included in the Hssays on Thomism, edited by Dr. Robert E. 
Brennan, O.P., and published in 1942 by Sheed and Ward.1* Dr. 


12 Cambridge (Eng.) University Press, 1942 (Cambridge Studies in Legal 
History, 12). 

13 Rooney, “ Pluralism and the Law ”—New Scholasticism, XIII (1939), 301- 
337. 

14 Pp. 207-236, and Bibliography. 
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Adler’s thesis is that the terms law, and natural law, have been used 
equivocally rather than univocally by the scholastics in the history 
of thought, and he ascribes this lack of precision not so much to 
the fault of the commentators on St. Thomas’ writings as to St. 
Thomas himself, the argument being that if St. Thomas had made 
himself clear he could not have given rise to the confusion which 
is obvious on all sides. Whether all Thomists would accept the 
positivism which Dr. Adler would impute to St. Thomas in distin- 
guishing the concept of positive law from natural law need not be 
argued here. For the purposes of this paper, what is valuable is 
the careful consideration given to St. Thomas’ doctrine on law, the 
detailed analysis, and the fresh viewpoint which this modern philo- 
sopher of law brings to scholastic legal thought. Dr. Adler does 
well to amplify his Common Law studies by reading St. Thomas 
but then he might amplify St. Thomas’ juridical speculations by 
readings on the Canon Law, because his difficulties seem much less 
difficult after reading Archbishop Cicognani’s commentaries on the 
Code. There is, however, a very real modern difficulty concerning 
the natural law which Dr. Adler’s analysis suggests, and that is the 
epistemological problem. To say that the natural law is written 
in the heart is to use a figure of speech, not to give a scientific ex- 
planation. To say that knowledge is derived from sense experience 
because nothing is in the mind that is not first in the senses, is to 
make the problem acute, for nowhere is it intimated that the knowl- 
edge of the natural law is derived from sense experience. How 
then is the knowledge of the natural law to be properly explained 
by Neo-Thomists in the light of acceptable modern epistemological 
thought? 

A further point about the natural law comes to mind in connec- 
tion with M. Jacques Maritain’s recent book, The Rights of Man 
and the Natural Law.5 Not the political implications of the book 
so much as its ontological principles require the attention of modern 
students of legal philosophy. In this book M. Maritain bases the 
natural law explicitly on ends, when he explains that 


“There is, by very virtue of human nature, an order or a disposition which 
human reason can discover and according to which the human will must 
act in order to attune itself to the necessary ends of the human being. 
The unwritten law, or natural law, is nothing more than that ”.16 


15 New York, Scribner’s, 1943. 
16P. 61. 
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The position M. Maritain takes with reference to ends as the 
foundation of natural law, was stated most succinctly by Dr. 
Rudolf Allers in reviewing a book of the Maritain school in New 
Scholasticism for October, 1943.17 Dr. Allers says, 


“Concerning man’s social nature, he [Dr. Mueller] holds, in accordance 
with Gundlach and Maritain, that it is incorrect to place the basis of social 
disposition in the individual nature of man; the bond of union has to be 
conceived as ‘something teleological and axiological and can, therefore, 
not be looked for in the order of being and verity .. . it is rather to be 
found in the order of ends and values’. One might object that this latter 
order itself has to be founded in the order of being and verity (Ens et 
bonum convertuntur), and that the position taken by the author lacks 
the necessary ontological foundation ”. 


Dr. Allers is here speaking, as he says, of man’s social nature, but 
the point he makes is equally relevant to Mr. Maritain’s position 
on natural law, especially if it be true that natural law having itself 
the nature of law, is of social significance. The same problem 
exists, of course, in Canon Law, where Archbishop Cicognani com- 
ments that, ‘‘ Laws exist and have their being when promulgated 
by the Superior;” and again, “ The natural law is promulgated by 
the very fact that God instilled it into man’s mind so as to be 
known by him naturally ”.48 It would seem from this that natural 
law has its reality essentially, and not in the first instance from its 
purpose or value, whether individual or social. In view of the de- 
velopment of logical positivism, especially, it may be said that per- 
haps no more fundamental question could engage the attention of 
the philosophers of law today than that one which in effect asks, 
“Where is the reality of law to be found?” 

That the classic debates of the Scholastics on essence and exist- 
ence and on reason versus will are not sterile antiquities but take 
on new meaning in relation to current legal discussions is indicated 
again not only by the Maritain book but also by Dr. Chroust’s 
discussion of Grotius in New Scholasticism for April, 1943.19 Main- 
taining the thesis that “ Grotius constitutes but a direct continua- 
tion of the great Natural Law Tradition which stretches from St. 
Augustine to Suarez, and which culminates in St. Thomas ”,?° Dr. 


17 Vol. XVII, p. 386. 

18 Cicognani, Canon Law, 2. rev. ed. (Philadelphia, The Dolphin Press, 
1935), p. 542, p. 30. 

19 Vol. XVII, pp. 101-133. 

20 P, 125. 
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Chroust considers that the crucial problem in Grotius’ whole theory 
of natural law is his often quoted and even more often misunder- 
stood and misinterpreted statement that there would be a valid 
natural law, “etiam si daretur non esse Deum,” *1—even if there 
were no God. Dr. Chroust interprets Grotius by distinguishing be- 
tween God’s intellect and God’s will, and he believes this statement 
of Grotius to be a refutation of the view which places the force of 
law in God’s will and in support of the view that law exists in the 
very nature of the divine plan, that is, in God’s intellect. The im- 
plications of this distinction between intellect and will are far- 
reaching for problems of legislative power not only in the enactment 
of introductory, as distinguished from declaratory law,—as Dr. 
Thorne’s comments on statutory interpretation referred to above 
indicated—but also in the whole field of modern administrative law. 

If the examples already cited are not sufficient to prove the point 
that philosophical problems common to the Code and the Common 
Law alike are worthy of fresh consideration at the present time, 
there is another recent article which may well serve as a model of 
the sort of analysis which is needed. It was written by a canonist, 
Dr. Willibald M. Plochl, formerly of the University of Vienna, and 
now of the Faculty of the School of Canon Law of The Catholic 
University of America, and is entitled, ‘“‘ The Philosophy of Legiti- 
macy.” It appears in THE Jurist for January, 1943.7? In it Dr. 
Plochl goes much deeper into the nature of authority to govern than 
most writers on democracy have done, and he concludes that legiti- 
macy “is not merely a problem of the constitutional laws of suc- 
cession in a ruling dynasty; not only are there many other legiti- 
mate rights, but there has to be legitimacy throughout the entire 
legal order ”’.?3 When the natural law is thought of as a cosmo- 
logical principle in this way rather than an unknowable precept as 
it appeared to Mr. Justice Holmes, among others, it takes on new 
meaning for us. Another important point Dr. Pléch] makes, sup- 
ports the thesis of this paper when he says of the Viennese School 
which developed this philosophy of legitimacy that, 


“Tt seems to us one of the principal merits of the School that it based its 
concept on purely philosophical principles. In so doing its views not 

21 Loc. cit. 

22 Vol. III, pp. 1-55. 

23 P. 48 
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only gained in scientific value, but also proved to be of importance to the 
development of Catholic political science as a whole, affording an encour- 
aging contribution to the discussions on democratic and authoritarian 
government in the period 1934-1938.” 24 


The papers referred to in this resume afford an indication of the 
seriousness of the legal writing and thinking which has enriched 
the bibliography of legal philosophy during the past year. Others 
could be added. There is Huntington Cairns’ exposition of “ Plato’s 
Theory of Law ” in the Harvard Law Review for November, 1942,?5 
which is announced as part of a chapter from a forthcoming book 
on Legal Philosophy from Plato to Hegel. There is also the first 
instalment of Jerome Hall’s fine study in the Columbia Law Review 
for September, 1943, on the “ Interrelations of Criminal Law and 
Torts ” which gives serious consideration to St. Thomas Aquinas’ 
doctrine on law. There is the seminal chapter on the “ mystery of 
lawlessness ” in Christopher Dawson’s Judgment of the Nations 27 
which should start off a series of philosophical discussions in that 
direction. And there is that welcome effort of Dean William F. 
Clarke of DePaul University Law School who, for the first time in 
this country, has provided tyros in the law with a readable intro- 
duction to the field, which demonstrates that positivism is not the 
only approach. Written by a lawyer, rather than a philosopher, 
and designed for readers not yet entirely familiar with the subject, 
it opens the way for philosophical enrichment in more advanced 
studies of law in America as no other book has yet done. It is 
entitled, The Soul of the Law and was published in 1942 by Bruce 
Humphries Inc., in Boston. In an age which has progressed from 
preoccupation with empirical science to profound studies like these 
in the foundations of the social regulation of conduct, philosophers 
will do well not to consider these earnest gropings unworthy of their 
close attention. They are perhaps the first shoots of a new flowering 
of a wholly integrated philosophy of actuality which may one day 
equal if not surpass the old scholasticism at its best, their outlook 
being, as its was, not to the past but toward the future. 


24 P, 38. 

25Vol. LVI, pp. 359-387. 

26 Vol. XLIII, pp. 753-779. 

27 New York, Sheed & Ward, 1942. 
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The leadership for this anticipated new flowering of legal philoso- 
phy is already awaiting us in the august person of our Holy Father, 
the Pope. There is no voice which has called so insistently for a new 
jurisprudence adequate for contemporary and future needs; there 
is no thinker who has seen the need for a satisfactory philosophy of 
law so clearly; there is no writer who has proposed as complete a 
program for speculative activity in the jurisprudential field as has 
Pope Pius XII. Yet his understanding of the need is not altogether 
original with him, but rather is a continuing development of the 
declarations of his predecessors. As early as 1864, Pope Pius IX 
already found it necessary to censure various errors concerning the 
natural law in his Syllabus.28 When Leo XIII—who as Bishop of 
Perugia at the Synod of Spoleto in 1849, as Dr. Plochl notes,?? had 
urged such a general condemnation of all contemporary errors,— 
became Pope, he issued the Encyclical Letter, Immortale Dew, of 
November 1, 1885 9° which Archbishop Cicognani considers *! to be 
in truth the magna charta of the science of Public Ecclesiastical 
Law. Other encyclicals up to the very moment of his death, ampli- 
fied particular points of the doctrine Pope Leo had enunciated there. 
When Pius X became Pope, Monsignor Griffiths says,°? quoting 
Van Hove, that practically his very first act was to undertake the 
restoration of the law in Christ, a decision evidenced by his Motu 
proprio, Arduuwm sane, of St. Joseph’s day, March 19, 1904.35 
It was this Motu proprio which established the Commission of 
Cardinals, with Pietro Cardinal Gasparri as ponens, whose duty it 
was to prepare Tum Cops or Canon Law. When the work was fin- 
ished, thirteen years later, Benedict XV was Pope, so that it was 
he who issued the Constitution Providentissima Mater Ecclesia, of 
Pentecost, May 27, 1917,?* which put into effect on Pentecost, 1918, 
that juridical masterpiece of whose twenty-fifth anniversary we 
here take note. In view of this long sustained concern of the Holy 


28 Encyclical, Quanta cura, Dec. 8, 1864, Acta Sanctae Sedis, III (1867) 
160 seq. 

29 Op. cit., p. 26. 

30 Fontes, n. 592. 

31 Op. cit., p. 532, note 3. 

32 Op. cit., p. 3. 

83 Acta Sanctae Sedis, XXXVI (1903-1904), 549-551. 

34 English text, Cicognani, op. cit., pp. 441-443. 


CASES AND STUDIES 463 


See with the needs of jurisprudence in modern times, it would seem 
that there would be little more to be said by the Popes in the way 
of guidance, exhortation, and example. Their initiative and lead- 
ership is established—the next requirement is for more and more 
intelligent and capable followers to put their directions into execu- 
tion. Yet on Christmas Eve, 1942,3°> our Holy Father Pope Pius 
XII pronounced an Allocution touching upon juridical problems, so 
masterful in its composition, so transcendent in its insights, so sub- 
lime in the guidance it affords, that juridical scholars hearing it by 
radio beyond the seas, dropped to their knees with a fervent Deo 
Gratias for its inspiration. 

In calling attention to the juridical genius of the Holy See by 
celebrating the Silver Jubilee of the enactment of the Code this 
year, The Canon Law Society of America has done well. As prac- 
tical advocates, administrators, and judges, they offer it to jurists 
as a model of juristic science, derived from nineteen centuries of 
practical experience in government. In rejoicing with them over 
this great achievement, the Committee on the Philosophy of Law 
adds a further suggestion to philosophers, law teachers, and writers, 
—that the call for a new jurisprudence voiced so eloquently and so 
constantly by all the Popes of modern times and most of all by our 
present Pope, Pius XII, is not a cry of despair but of hope and 
promise, that if the philosophical principles so familiar to canonists 
be considered on their merits, they may serve again as they have 
so often before in history to correct and enrich the study of our 
faltering secular legal systems, and help to make them more perfect 
in their unique function of guaranteeing true freedom for all man- 
kind. 


OBSERVANCE OF STATE LAWS IN ECCLESIASTICAL 
MORTGAGES 


“Whatever the civil law of a country decrees on contracts and 
payments of all kinds is to be observed also by Canon Law in 
ecclesiastical matters, and has the same effects, except in so far as 
the civil law is contrary to the divine law, or Canon Law rules 
otherwise.” 1 Hence in the matter of mortgaging Church property 


35 New York Times, Dec. 25, 1942. 
1C. 1529. Translation from Woywod, A Practical Commentary on the Code 
of Canon Law (3. ed., 2 vols., New York: Wagner, 1929). 
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in this country there is an obligation arising from the ecclesiastical 
law to follow the American law on contracts in general and mort- 
gages in particular. Since the laws of the individual States vary, 
it is not within the scope of this study to examine the individual 
laws with the purpose of judging whether any conflicts exist be- 
tween American law and Code law, or between American law and 
divine law, especially since the administrators of Church property 
are well able from their knowledge of Code law and of divine law 
to detect any conflict with either canon law or divine law which 
may arise through a particular State’s legislation. 

Needless to say the importance of having expert legal advice on 
American mortgage laws in drawing up contracts of mortgage can- 
not be overstressed.2 To present herein all the laws of the States, 
or examples of mortgages and mortgage bonds with a view to enab- 
ling the administrator to draft these documents personally would 
certainly lead to disastrous results. To depend on the creditors 
(individual or corporate) for this may be equally calamitous, with- 
out malice necessarily on their part. 

Yet administrators should be acquainted with the more general 
matters regarding which State laws have been enacted and judicial 
decisions rendered. Summarily, then, these concern the form, the 
formal parts, the condition or defeasance clause, and the solemnities. 

No particular form is necessary to constitute a mortgage, only a 
written instrument of some kind which clearly indicates a mortgage, 
the debt secured, and the property encumbered.* The form can 
be also a statutory form of mortgage, or a trust deed. A deed of 
trust given as a mortgage is distinguished from other deeds of trust 
in that the former is conditional and defeasible as is a mortgage, 
whereas the latter are indefeasible and unconditional. The im- 
portant distinction between a trust deed given as a mortgage and a 
mortgage as such is that in the former case the conveyance is to a 
third person while in the latter it is directly to the creditor. More- 
over the trust deed with power of sale may be foreclosed by the 
trustee according to the powers given in the deed and without auth- 


2A civil lawyer is permitted membership on the Diocesan Council of Ad- 
ministration—C. 1520, §1; Coronata, Institutiones Iuris Canonici, II (2. ed., 
Taurini Romae: Marietti, 1939) 474. 


‘Jones, A Treatise on the Law of Mortgages of Real Property, (8. ed., 4 
vols., Indianapolis: The Bobbs-Merrill Co., 1928) I, 62. Hereafter cited as 
Mortgages. 
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ority of court. A simple mortgage can be foreclosed only under 
decree of court.* 

The formal parts of a mortgage are the description of the parties, 
the recital of consideration, the description of the premises, and a 
definition of the estate conveyed. 

The condition or defeasance clause is most important. It is an 
integral part of a legal mortgage but not so of a trust deed, and 
therefore its insertion in a trust deed which is to be used as a mort- 
gage instrument should be definitely verified by the mortgagor. 
The defeasance clause has no particular form, but it is essential that 
it be some equivalent of: “ Upon the payment of the debt or per- 
formance of the duty named, then this deed (or conveyance) shall 
be void.” It should moreover describe the debt, the interest, the 
rate of interest before and after default; contain the covenant to 
pay the debt, the time of payments, stipulations concerning default, 
possible acceleration at maturity, the payment of taxes, insurance 
and attorneys’ fees.° 

The solemnities accompanying the contract include the seal, sig- 
nature, witnesses, delivery and acceptance, date, and recordation.® 
In states where the required use of seals has not been abolished, a 
corporation cannot make a valid mortgage except through the in- 
strument’s being under the corporate seal. In some states, author- 
ity of court is required in order that a religious corporation may 
mortgage its real estate.? But this is a result only of an express 
or clearly implied prohibition to mortgage passed by the Legisla- 
ture.® 

Laws govern also the construction and effect of a mortgage. Cer- 
tain principles can be stated as the general rule: 

1. The law of the State where the mortgaged property is situated 
determines its construction.® 

2. The law in force at the time of the execution of the mortgage 
determines its execution and performance. 


4 Jones, op. cit., 66, 67. 

5 For further information on these points, consult Jones, op. cit., 68-97. 

6 Cf. Jones, op. cit., 105-132. 

7 Jones, op. cit., 199. 

8 Zollmann, American Church Law (St. Paul: West Publishing Co., 1933), 
p. 176. 

941 C. J. 292. 
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3. A mortgage is subject, and is construed according, to all the laws 
existing in the State where it is executed. 

4. Because a mortgagor has the advantage of making his own se- 
lection of words and terms in drawing up the contract, it is con- 
strued most strongly against him whenever the language is equi- 
vocal or ambiguous. 

5. The intention of the parties is gathered from the mortgage instru- 
ment and governs as long as it is legally enforceable. The sole 
duty of construction is to determine what was meant by the 
language of the instrument. 

6. The document is to be construed as a whole, with a fair consid- 
eration of all the terms and provisions contained therein.’° 


The rights and duties of the mortgagor and mortgagee should be 
clearly stated in the mortgage contract. Since State statutes con- 
trol these in many instances, consultation of them is necessary. 
“ Frequently the legislatures have changed the common law and 
it is essential that the controlling statutes be consulted to ascertain 
the true status of the law relating to the: 


(a) Validity of the mortgage; 

(b) Personal liability of the mortgagor; 

(c) Form and method of foreclosure; 

(d) Propriety of a deficiency decree; 

(e) Fixing of the time and manner of sale on foreclosure; 

(f) Possibiilty of an ‘upset price’; 

(g) Redemption of the property; 

(h) Scope and operation of mortgage moratorium legislation, 
ete, tt 


Laws and judicial decisions govern also (1) the liability of the 
mortgagor (a) in general; (b) for deficiency; and (c) when signing 
in a representative capacity, i. e., as agent or trustee;!2 (2) the lia- 


10 Numbers 1-6—Jones, Mortgages, I, 139-142. 


11 Kearney, Church Mortgages Memorandum re the Liability Created by 
Mortgages on Church Property (Notre Dame, Indiana: University of Notre 
Dame, 1939), p. 1. 


12 Sec. 12, Uniform Trusts Act: “The addition of the word ‘trustee’ or the 
words ‘as trustee’ after the signature of a trustee to a contract shall be deemed 
prima facie evidence of an intent to exclude the trustee from personal lia- 
biilty.” 

Sec. 20, Uniform Negotiable Instruments Law: “ Where the instrument con- 
tains or a person adds to his signature words indicating that he signs for or on 
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bility of trust property to satisfy a mortgage debt; (3) the liability 
of one trust to satisfy the debts of another trust; (4) the liability of 
the local Ordinary in various cases depending on the tenure of 
parochial or diocesan property in fee simple, as a corporation sole, 
or a corporation aggregate. 

A summary of the more important state laws of the several states, 
taken from Martindale-Hubbell Law Digest 1* is herewith presented 
to show particularly the extreme variance of state laws regarding 
mortgages. 

Most states require the execution of a mortgage to be in the form 
of a deed.** A warranty deed is required in Vermont, but is only 
customary in Connecticut, and is permissible in New Hampshire. 
Rhode Island requires an absolute deed. The trust deed is used 
throughout the country with varying degrees of frequency. Thus 
it might be used exclusively, generally,1® frequently,1” or merely 


behalf of a principal, or in a representative capacity, he is not liable on the 
instrument if he was duly authorized; but the mere addition of words describ- 
ing him as agent, or as filling a representative character, without disclosing 
his principal, does not exempt him from personal liability.” 

Cases holding representative personally liable: Schuling v. Ervin, 185 Iowa 
1, 169 N. W. 686 (1918), criticized adversely in 28 Yale L. J. 613; Schumacher 
v. Dolan, 154 Iowa 207, 1384 N. W. 624 (1912); Catlett v. Hawthorne, 157 Va. 
372, 161 S. E. 46 (1931) ; Burress v. Banks, 50 Ga. App. 561, 179 S. EB. 139 (1935). 
Cases wherein representative was absolved from personal liability: Chelsea 
Exchange Bank v. First United Presbyterian Church, 89 Misc. Rep. 616, 152 
N. Y. Supp. 201 (1915); George D. Harter Bank v. Schrembs, 55, Ohio App. 
116, 9 N. E. 2d 154 (1936); Hawthorne v. Austin Organ Co., 71 F. 2d 945 
(1934), cert. den. in Austin Organ Co. v. Hawthorne, 293 U.S. 623, 55 Sup. Ct. 
237, 79 L. Ed. 710, commented upon in 21 Va. L. Rev. 706, and 48 Harv. L. 
Rev. 674; American Trust Co. v. Canevin, 184 F. 657, 107 C. C. A. 548 (1911) ; 
Wilson v. Clinton Chapel African Methodist Episcopal Zion Church, 138 Tenn. 
348, 198 S. W. 244 (1917); G. C. Riordan & Co. v. Thornsbury, 178 Ky. 324, 
198 S. W. 920 (1917)—as cited in Kearney, op. cit., pp. 2-9, additional refer- 
ences on page 9. 


13 Martindale-Hubbell Law Dictionary (74. ed., 2 vols. Summit, N. J.: 
Martindale Hubbell, Inc., 1942). Vol. II, Digests. 


14 Ala., Ariz., Ark., Conn., Id., Ill., Ind., Ia., Ky., Me., Md., Minn., Mont., 
INGER Men Nem Ye ee NeeDakemOkia., Oreg. HK. oL, 8. Clos, wDak. lex.) Vit..0Va-, 
Wash., W. Va., Wy. 


15D C., Tenn., Tex. 
16 Cal., Ill., Kan., Mo., Nev., N. M., Va., W. Va. 


17 Mont., and with a public trustee in Col. 
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tolerated.1® The use of a trust deed is restricted to bond issues in 
Massachusetts and Washington, and to corporation mortgages in 
Maryland, Vermont, and Maine. Delaware permits the trust deed 
only where the sum is substantial and all the assets of the corpora- 
tion are mortgaged. Wisconsin recognizes no trust deed to corre- 
spond to those of other States and the term is used to designate 
large mortgages or indentures given to a trustee or mortgagee as 
security for a bond issue, the documents being in fact mortgages 
and are recorded and foreclosed as such. A loan deed, which passes 
title, is used in Georgia. 

In New York a bond customarily accompanies a mortgage and 
the latter is collateral for payment of the bond, although a mort- 
gage alone can be given and then no liability in personam is con- 
tracted unless specifically stated in the mortgage. Louisiana has 
the Conventional, Judicial and Legal mortgages, of which the Con- 
ventional is the type corresponding to those used in other states.?® 
Massachusetts requires an absolute conveyance but with a condi- 
tion subsequent and the grant of power of sale on default. In 
Arkansas any instrument showing on its face an intent that the 
land referred to therein shall secure a debt is considered a mortgage. 

Many states have a statutory short form which provides a legally 
recognized mortgage but its use is not obligatory.?° California has 
a Code form, though other forms with separate notes may be used. 

Provisions in the mortgage instrument for attorneys’ fees in case 
of foreclosure are considered void in some states,?! but are legal in 
others.2? Michigan and Minnesota have regulated by statute the 
fees which are in proportion to the amount of the mortgage debt. 

Practically all the States require the recordation of a mortgage 
either in order to be valid in itself ** or, in relation to third persons, 
that it might become a lien,?* or become effective,2®> or to constitute 


18 Ky., N. J.. R. 1, S. Dak. Wy. 
19 Roman Law knew of these three kinds of mortgages. 


20 Cal., Ill., Mass., Miss. Nev., N. Dak. Wash., Wis., Wy., Okla., R. i 
N. Y., Minn. 


21 Ky., 8S. Dak., Utah. 


22 Mont., Cal., in which latter the court can nevertheless fix fees without 
regard to the stipulations in the mortgage. 

23 Del., Ala. 

24 Ark, 


ae Col., La., Mo., N. M., N. Car., Tenn., Utah, Wis. Against third persons 
having no knowledge—Mass. 
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notice.2® Some states require the recordation in order to affect sub- 
sequent purchasers or encumbrancers in good faith2? without 
notice; 7° or to be valid against innocent purchasers in good faith 
recording their conveyances first; °° or to be valid against creditors 
and subsequent purchasers without notice,®° in good faith.31 Some 
states require it for validity against purchasers for valuable con- 
sideration without notice;** or against subsequent purchasers and 
mortgagees in good faith for valuable consideration whose deed or 
mortgage is first recorded; or against subsequent bona fide pur- 
chasers ** for value;*° or against simply subsequent purchasers for 
value and lien creditors.2® In other states the recordation simply 
operates as notice to subsequent purchasers or encumbrancers.?7 
Some states demand that a mortgage be recorded just as a deed 
must be.?® 

The recording takes place in different offices of the city or county 
where the mortgaged land lies, depending on the state laws and 
customs. Thus it might be with the County Recorder,®® the Circuit 
Clerk,*° the Clerk of the Superior Court,*! the Recorder of Deeds,*? 
the Clerk of the County Court,** the Recorder of Mortgages,** the 


26 Ga., R. I. To constitute constructive notice—N. J. 
27N. Dak. 

28 Cal., Mont., N.Y. 

29 Mich., Minn. 

30 Fla., Il. 

31 Ky., Neb. 

32 Miss. Against both purchasers and creditors of this type—W. Va. 
33 Nev. 

34 Ohio, Oreg. 

35 Wy. 

36 Va. 

87 Okla., S. Dak. 

38 Ind., Ia., Kan., Me., Md., S. C. 

39 Ariz., Cal. 

40 Ark. 

41 Ga. 

42 Til. 

43 Ky. 

44 La. 
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Clerk of the County Circuit Court,#® the Register of Deeds,*® the 
Clerk of the Chancery Court,*7 the County Clerk,** the Recorder of 
Conveyances,?® or the Clerk of the Town.*° 

The cost of recording varies in every state and at times in differ- 
ent counties or cities within the same state. The cost is computed 
either on the value of the mortgage! or more frequently on the 
length of the instrument recorded. 

Mortgages are released as of record in many ways, some states 
having optional methods. The legally acknowledged method de- 
pends on the laws in force. The most common ways are by the 
mortgagee recording it on the record of the mortgage,°? by a duly 
acknowledged and recorded instrument of satisfaction,°* or by a 
separate release deed.*4 Other methods of release are by filing a 
quit-claim deed,®* or filing a certificate,>® or by delivery of a duly 
acknowledged deed of trust.®7 Georgia requires that the original 
mortgage together with an order from the mortgagee be presented 
to the Superior Court upon which the Clerk writes “ satisfied ” 
across the face of the record. Some states require the mortgagor 
to record the receipt endorsed on the morigage.5® Releases through 
Courts are also known in Connecticut, where the Superior Court 


45 Md. 

46 Mich., Minn., Neb., N. H.. Wy. 
47 Miss. 

48 Mont., Oreg. 

49 Oreg. 


50 Vt. It is supposed that the States not listed would follow the laws for 
the recording of deeds. 


51 Bx. gr., N. Y. 
52 Ala., Ariz., Ark., Cal., Col., Id., Ia., Ill., Ind., Kan., Ky., Me., Md., Miss., 


Mass., Minn., Mo., Neb., Nev., N. M., N. Car., Ohio, Oreg., Pa., S. Dak., Tenn., 
Utah, Vt., Va., Wash., Wy. 


58 Ark., Cal., Ind., Ia., Kan., Mass., Mich., Minn., Nev., N. H., N. Y., Okla., 
Tex., Utah, Wash., W. Va. Some places in New York require the presentation 
of the original mortgage also. 


54 Ark., Ill, Ky., Me., Mass., Mo., N. Dak., Tenn., Vt., Wy. 
55 Conn., Me., Tenn. 

56 Td., S. Dak. 

57 Ariz., Col. 

58 Kan., Md., Mich. 
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decree is handed down after seventeen years of pacific possession, 
and in Delaware and Virginia through a rule of court sixty days 
after payment. 

The foreclosure of a mortgage is usually by action at law,®® or 
under power of sale in the mortgage ® or trust deed.*t Some states 
allow an action in equity.** Connecticut retains the outdated exe- 
cution of ejectment proceedings, while the equally old-fashioned 
concept of mortgage is witnessed in Maine, Rhode Island, Massa- 
chusetts, New Hampshire, and Pennsylvania by their permitting 
possession to be taken in various ways. Pennsylvania also allows 
entering judgment on the bond. 

Some states have passed moratorium acts affecting foreclosure 
sales. The moratorium is available through petition to the courts.® 
The mortgages affected vary as to the date of their execution ® or 
foreclosure. The termination of the moratorium is likewise deter- 
mined in some states.6° The applicability of the moratorium to 
mortgages on church rectories is doubtful in Ohio. 

In some states no provisions have been made by law for redemp- 
tion after foreclosure.** In others redemption after foreclosure sale 
might be allowed within six months,®" nine months,®* one year,® 


59 Ala., Ariz., Col., Conn., Del., Ga., Id., Ind., La., Minn., Neb., Nev., N. H., 
N. J., N. M., N. Y., N. Car., N. Dak., Ohio, S. C., S. Dak., Tex. By action 
at law for possession—Me. 

60 Ala., Ark., Ill., Md., Mass., Mich., Minn., Mont., N. Y., N. Car., R. I., 
S. Dak. Only when the power of sale is given to the Bank of North Dakota 
—N. Dak. Only when the power of sale is exercised by proceedings in 
equity—Cal. 

61 Miss., Mo., Okla., Tenn. 

62 Ark., Fla., Mich., N. J., Tenn., Conn., Ga., Ia. Ky., Me., Mont., Okla., 
Oreg., R. I. 

63 Cal., Ia., Minn., Mont., Ohio, S. Dak. There are limitations on fore- 
closure actions, deficiency judgments and actions on bonds prior to July 1, 
1943—N. Y. 

64. g., Mortgages entered prior to April 18, 1933—Minn.; prior to Feb- 
ruary 1, 1935—Cal. 

65 B. g., July 1, 1943—Cal.; March 1, 1943—Mont., 8. Dak. 

66 Miss., N. Y., Tex., Wis. 


67 Ariz., Col., Utah, Wy. If less than one-third price in a purchase-money 
mortgage—Kan. Six months after entry of judgment—N. J.; after sale by 
Court decree—Mich. 
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eighteen months,” or two years.” In some states the time is set 
by the Court in equity proceedings.” In others there is no period 
of grace after the day set for redemption in strict foreclosure,”* 
or after the foreclosure sale itself.7* Ohio permits no redemption 
after the confirmation of a sale. 

The usual interest chargeable in redemption proceedings is six 
per cent,”> although in some states it is higher, reaching ten per 
cent in a few.7® 

A deficiency judgment is possible in twenty-nine states,* though 
even in some of these it is not allowed on a purchase-money mort- 
gage.”® In most all of the states permitting a deficiency judgment 
there are certain circumstances wherein, or periods of time after 
which, it is not obtainable.”® 

In conclusion it can be recommended that after the observance 
of the canons and the adherence to the civil laws, to which latter 


68 N. M. 

69 Ark., Cal., Ia., Id., Ill, Minn., Mont., Nev., N. Dak., Oreg., S. Dak., 
Wash. More than one year if the mortgage was executed after June 30, 1931 
—Ind. In trust mortgages—Me. Subject to extension or restriction by Chan- 
cery Court—Vt. After mortgagee’s acquiring possession—Me. After at- 
tempted recovery of judgment—Mass. If no court proceedings and property 
is bought by creditor or his heir—Mo. After sale through power of sale in 
the mortgage—Mich. 


70 Kan. 

71 Ala., Tenn. 

72%. g., Conn., Va. 
73 Conn., Md. 


74 Conn., Del., Fla., La., Mass., Neb., Pa. S. C. When the sale is the result 
of court proceedings—Mo., N. Car., Okla. When the sale is the result of 
power of sale in a deed of trust—Okla., W. Va. When sale is the result of 
power of sale in the mortgage—R. I. 


7 Minn., N. Dak., Tenn., Utah, IIl. 
76 Ark., Oreg., Wy. 


™ Ala., Ark., Cal., Conn., Fla., Ga., Id., Ill, Ind., Ia. Ky., La., Md., Mich., 
Minn., Mont., Nev., N. J.. N. Y., N. Car, Ohio, Okla., Oreg., Pa., S. C., S. 
Dak., Tex., Wash., Wy. 


78 Cal., N. Car., Oreg., 8. Dak. 


79H. g., When sale brings the amount of the judicial decree on foreclosure 
—Ark. When power of sale was in a mortgage or deed of trust executed after 
September 19, 1989—Cal. Ninety days after foreclosure—N. Y. 
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purpose an expert civil lawyer should be consulted, an attempt 
should be made wherever possible to limit liability in a mortgage 
contract to the particular property which is to secure the debt; and 
where this is not possible, to insert an express statement in the 
mortgage limiting the possibility of satisfaction to the property of 
only the one ecclesiastical corporation, and expressly excluding any 
other property held in trust or in any other manner by the mort- 
gagor. Personal liability of administrators, local Ordinaries and 
religious superiors executing the mortgage should likewise be ex- 
cluded by the use of appropriate terms.*® 


JOSEPH B. STENGER 
Lepanon, ILL. 


COMPETENCE IN DETERMINING FREE STATE ARISING FROM 
INTERRELATION OF ISSUES 


Helen, domiciled in diocese A, wishes to establish her freedom 
to marry John. Her freedom is questioned since John had entered 
@ marriage in 1916. Helen contends that John’s marriage is no 
obstacle since there existed a diriment impediment, arising from the 
fact that John, unbaptized, married a baptized person without 
dispensation before the publication of the Code. To establish her 
freedom to marry the man of her choice, Helen presents the case 
to the tribunal of diocese A. The tribunal refuses to accept Helen’s 
petition on the grounds that they lack competence and advise her 
to present her petition to the tribunal of diocese B where the mar- 
riage took place (locus contractus) .1 

The latter tribunal refuses to acknowledge the claim of the 
former. It argues that Helen, domiciled in diocese A, has a right 
to the assistance of the diocesan tribunal in determining her free 
status and since the validity or invalidity of John’s marriage is 
intimately bound up with the question of her freedom, tribunal A 
has jurisdiction “ratione connexionis causarum.” * 

Tribunal A counters by saying that the expression “ ratvone con- 
nexionis causarum ” does not apply. It reasons that this expression 
is found in Canon 1567, in the very first title of the fourth book of 


80 Cf. Kearney, op. cit., p. 15. 
1Canon 1565. 
2 Canon 1567 
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the Code and hence refers to “ ecclesiastical trials.” The officials 
then proceeds to define “ ecclesiastical trial” according to Canon 
1552 as “the discussion and settlement before an ecclesiastical 
tribunal of a controversy in an affair about which the Church has 
a right to judge.” But since the investigation of the free-state of a 
Catholic, so the argument runs, does not constitute a controversy 
it cannot be classified as a “ iudicium ecclesiasticum.” 

The crux of the argument is whether or not the investigation of 
the free state of a subject can ever be construed as the subject- 
matter of an ecclesiastical trial. Normally such an investigation 
is no more than a duty incumbent upon the pastor whose right it is 
to assist at the marriage.2 However in the case at hand, the in- 
vestigation reveals a former marriage entered into by the man whom 
Helen proposes to marry. Thus Helen’s right to marry is called 
into question because of the impediment of ligamen. She con- 
tends that John’s marriage was invalid because of disparity of cult. 
Her contention has some basis in fact since John, apparently un- 
baptized, married a baptized non-Catholic prior to the publication 
of the Code. Thus Helen invokes the assistance of the tribunal of 
her domicile to determine the validity of her contention. It would 
appear, therefore, that in this instance the investigation of a free 
state would constitute a controversy within the meaning of Canon 
1552. 

We are faced with a controverted right. But every right is pro- 
tected by judicial action.* Legal action is simply the right of 
seeking through judicial process “ quod nostrum est aut quod nobis 
debetur.”®> When action is brought for the satisfaction or the 
vindication of a right, or for the declaration of juridical facts, we 
have what is known as “ actio petitoria”’ and the trial would come 
under the caption of “ contentious” as distinct from “ criminal.” ® 
When, therefore, Helen petitions the court for the vindication of 
her right to marry John, she is instituting an “actio petitoria.” 

Now the question arises as to whether the tribunal of diocese A 
has a right to determine the validity or invalidity of John’s mar- 


3 Canon 1020 sqq. 
4Canon 1667. 


5Coronata, Institutiones Iurs Canonici, IV, (Taurini Romae: Marietti, 
1935), n. 1192. 


6 Canon 1668; Coronata, ibid., n. 1089. 
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riage ““ratione connexionis causarum.” “Connexio causarum” is 
one of the sources of competence given in Book IV of the Code. 
Canon 1567 states: “ Ratione connexionis seu continentiae ab uno 
eodemque iudice cognoscendae sunt causae inter se connexae, nisi 
legis praescriptum obstet.”” This presupposes, therefore, that even 
though the court has no jurisdiction over the persons or the matter 
(res) of the incidental cause, such competence is acquired through 
the relationship of either to the principal cause unless, of course, 
there is some prescription of law to the contrary. 

In the present case, Helen is defending her right to marry John 
through legal action. However, before Helen’s right can be affirmed 
or denied, the status of John’s marriage must be determined. The 
controversy bearing on the validity of John’s marriage is vitally 
connected with the principal issue. Therefore “ ratione connexionis 
causarum” tribunal A has competence to determine by judicial 
process the validity or invalidity of John’s marriage even though 
the marriage took place elsewhere and the “ pars conventa ” is else- 
where domiciled. 

Wernz-Vidal in vindicating the right of the Church over mar- 
riages in which both contracting parties were infidels when one 
party has become a Catholic envisions a judicial process “ de status 
libertate”’ and bases the jurisdiction on “ connexio causarum.” 


Praeterea propter connezionem causarum in hisce matrimoniis mixtis 
contractis aut contrahendis facile fieri potest, ut ludicium quoque sit 
ferendum de alio matrimonio antea in infidelitate celebrato, imo forte 
per divortium separato. Quibus in causis pariter ratione partis fidelis 
solus competens est iudex ecclesiasticus; nam ad ipsum spectat iudicare 
de status libertate eiusdem fidelis. Quod iudicium dari nequit, nisi praevie 
constet de valore vel nullitate alicuius matrimonii in infidelitate contracti 
vel separati.? 


Dr. Joseph Johnson, writing in the Apollinaris, has definitely be- 
fore him a judicial process bearing on the free state of a party 
when he writes: 


Tandem aliquando, forum competens determinari potest ratione con- 
nexionis causae. Nam episcopus ad quem spectat iudicare de status liber- 
tate unius ex subditis suis, competens est iudicare de priore matrimonio 
forsitan inito ab altera parte, quae non sit eius subdita. Habet utilitatem 
practicam praesertim in matrimoniis mixtis contrahendis; nam magis ex- 


7 Wernz-Vidal, Jus Canonicum (7 toms. in 8 vols., Romae: Apud Aedes 
Universitatis Gregorianae, 1927-1938), V, n. 687, note 16, p. 827. 
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pedit, si agatur de matrimonio contracto inter catholicos vel in quo saltem 
una pars sit catholica, ut coram huius ordinario partis res definiatur. 

Habet veram utilitatem practicam autem quando est quaestio de matri- 
monio contracto vel contrahendo a parte catholica cum acatholico separ- 
ato per divortii sententiam tribunalis civilis ab acatholico, quarum matri- 
monii prioris nullitas demonstrari potest vi processus documentalis. Tune 
judicium de status libertate partium, relate ad matrimonium mixtum, 
nequit dari nisi praevie constet in tribunali ecclesiastico de nullitate prioris 
matrimonii. Ratione connexionis causae (nam Ordinarius-potest ob com- 
plexitatem rei causam instruere ad libertatem status investigandam) 
quaestio de priore matrimonio acatholico tractari potest coram tribunali 
Ordinarii ad quem spectat iudicare de status libertateS 


From the foregoing it would seem beyond question both that a con- 
troversy over a free state may be construed as matter for judicial 
process and that “ ratione connezionis causae” a tribunal may ob- 
tain jurisdiction over a prior marriage bound up with the issue of 
the freedom of state. 

In our discussion we have had in mind the summary process and 
not solemn judicial process. Therefore Article 35 of the instruction 
of the Sacred Congregation of the Sacraments, “ Provida”, by 
which non-Catholics are estopped from acting as plaintiffs in matri- 
monial trials does not apply. However, if for the lack of docu- 
mentary proof or its equivalent it should be necessary to remand 
the case to solemn process, then it would be imperative either to 
have recourse to the Holy Office? or to admit the Promoter of 
Justice to impugn the marriage after a denunciation by the non- 
Catholic.4 

Timotuy J. CHampoux, J.C.D. 


SPRINGFIELD, Mass. 
8 Apollinaris, IV, (1936), 617-618. 


® Doheny, Canonical Procedure in Matrimonial Cases, (Milwaukee: Bruce 
Publishing Co., 1938), pp. 82 sqq. 


10 Instructio servanda a tribunalibus diocesanis in pertractandis causis de 
nulaitate matrimoniorum, 8. C. Sacr., 15 Aug. 1986—AAS, XXVII (1936), Art. 
35, #3; resp. S.C.S.0., 27 Jan. 1928—AAS, XX (1928), 75. 


11 Doheny, op. cit., pp. 55-56. 
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CANONICAL 
GENERAL ABSOLUTION 


The Sacred Penitentiary has issued a decree stipulating the 
conditions governing the granting of general absolution. General 
absolution may be given soldiers when a battle is imminent or 
in progress and to soldiers and civilians while a hostile invasion 
is in progress. Danger of death is required as a prerequisite 
condition and it must be morally impossible to hear individual 
confessions because of circumstances, especially of time and space. 
A great concourse of penitents, for instance, on the occasion of a 
feast, does not justify general absolution unless there would be 
grave urgency commensurate with the gravity of the obligation 
of integral confession, as when some penitents, through no fault 
of their own, would be obliged to remain for a long period with- 
out confession or Communion, and in cases of this kind the Ordin- 
ary is to be consulted. Before general absolution is granted, the 
penitents are to be excited to proper dispositions and to be required 
to give, when possible, some external evidence of contrition. The 
obligation of subsequent confession of all grave sins is to be called 
by the confessor to the attention of the penitents, and he must 
warn them that it is a gravely forbidden abuse to postpone integral 
confession of mortal sins in the expectation of an occasion for 
general absolution. Ordinaries are reminded of their obligation 
of communicating these conditions to their clergy. The integral 
formula of absolution is required in the plural; if time does not 


permit, the shorter form is allowed. 
* *% % * 


FALSE VIEWS ON MARRIAGE 


A decree of the Supreme Sacred Congregation of the Holy Office, 
dated April 1, published at the direction of our Holy Father, 
condemned the view that the secondary purposes of marriage 


477 


478 THE JURIST © 


are not essentially subordinated to the primary end but are equally 
principal and independent as well as the view that denies the 


primary end of marriage. 
*% *% * i 


CANONIZATION OF BLESSED MARGARET OF HUNGARY 


The decretal letter of Pope Pius XII on the canonization of 
Blessed Margaret of Hungary has been published. It declared her 
a saint on the seventh centenary of her birth and is dated Novem- 
ber 13, 1943. 


= * = * 


A recent Encyclical, “ Orientalis Ecclesiae”, expresses the 
desire of our Holy Father that the fifteenth centenary of the 
death of St. Cyril of Alexandria be celebrated by all the faithful 
in promoting through integrity of faith, mutual charity and fidelity 
to the Holy See the return of all separated brethren to the fold 
of the Church. It suggests the prayer “ Pro Oriente”. 


= ae - = 


Late in March the Slovak Franciscan Fathers of the Holy 
Savior Commissary were informed that eight of their members 
were granted by the Sacred Congregation for the Oriental Church 
the provilege of bi-ritualism, for three years, under which they 
will be permitted to celebrate the Holy Liturgy according to the 
Roman and Byzantine-Slavonic Rites, with the purpose of assist- 
ing the Pittsburgh Ordinariate of the Byzantine-Slavonic Rite. 


* * * * 


On the occasion of the 15th centenary of the erection of St. 
Patrick’s primatial See of Armagh, our Holy Father sent a special 
message, imparting his Benediction, to His Eminence, Joseph 
Cardinal MacRory, Archbishop of Armagh and Primate of All- 
Treland. 


SECULAR 
EDUCATION 


The provisions of the Clark and Rankin bills are said by rep- 
resentative educators to threaten the existing state and local con- 
trol of education. On the other hand, the Barden Bill, H. R. 3486, 
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provides for state advisory committees, a state selection of institu- 
tions, administration through state educational agencies, state 
counseling services for returning veterans and the use of existing 
educational agencies and institutions, thus providing greater edu- 
cational benefits to returning veterans than would be possible under 
Federal bureaucratic control. 


* % *% * 


SELECTIVE SERVICE 


The national headquarters of Selective Service has extended 
draft deferments to all pre-theological students, whether or not 
they are making their studies in recognized divinity schools and 
provides that a student who is pursuing a pre-theological course 
in a school other than a recognized theological or divinity school 
will be given a class 4-D classification. Local Selective Service 
boards are required, however, to obtain a statement from a recog- 
nized theological or divinity school that the student is preparing 
for admittance to it and from church authorities that there is 
need of clergymen and that the student has been accepted as a 
candidate. The course is required to be on a full-time, “ acceler- 
ated ” basis and must be a specific course required by the theo- 
logical or divinity school and it must be described in detail. 


% *% % * 


HOSPITALIZATION 


The Wagner-Murray-Dingell hospitalization bill before Congress 
was censured at the six-day annual convention of The Catholic 
Hospital Association held in St. Louis in the latter part of May. 
The bill was said to threaten the existence of all individual and 
voluntary enterprise under the pretext of promoting the general 
welfare. 


*% % % % 


Most Rev. Charles F. Buddy, D.D., Bishop of San Diego, has 
condemned a proposal to outlaw closed shop contracts under 
the guise of an initiative measure labeled as the “right of employ- 


ment ” amendment. 
*% % *% *% 


Most Rev. James P. Davis, D.D., Bishop of San Juan, and 
Most Rev. Aloysius J. Willinger, C.SS.R., D.D., Bishop of Ponce, 
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have ordered a census in their respective Dioceses to determine 
the number of parents of public school children who favor a 
release-time program for religious education. Statistics of the 
Department of Education reveal that in 1943 there were 293,808 
students in the public schools. 


* * * * 


Most Rev. Matthew A. Niedhammer, O.F.M.Cap., Vicar Apos- 
tolic of Bluefields, Nicaragua, praised the social legislation of 
Costa Rica as inspired by Christian postulates. 


* * * * 


AWARDS AND PRIZES 


Associate Justice Robert H. Jackson, LL.B., LL.D., of the Su- 
preme Court of the United States, conferred the appellate court 
competition awards and the trust law prizes to the successful stu- 
dents of the Law School of The Catholic University of America on 
May 1, at the final conference of The Riccobono Seminar of Roman 
Law in America for the year 1943-1944. The program of addresses 
preceding the conferring of the awards follows: 


“ Maxim :—Princeps Legibus Solutus. 
A Case of Misinterpretation” ....Vladimir Gsovski, Ph.D., 
Magister, The Riccobono Seminar 
of Roman Law in America 


“The Task of a Research Library in 
hes Pield sof! Liswi eer. tes ee Eldon R. James, LL.B., S.J.D., 
Law Librarian of Congress 


“Beyond the Battle Field Our Road 
Sul SWinds: Upwards) >. 2. scseeeee Charles Fahy, LL.B., 
Solicitor General of the 
United States 


“How to Keep the Peace” ........ Rear Admiral T. L. Gatch, LLB., 
Judge Advocate of the 
United States Navy 


Chronicle 


UNIVERSITY 
OrvdER OF COMMENCEMENT ExercisesS—May 17, 1944 

PROCESS OTAlE nies toe secs ks Seok dewtrs U.S. Navy School of Music Band * 
Presiding merece o cle icine ce tens aten cae The Chancellor of the University 
ENVOCHIION TINT Ne tas ees aR Oe Se aha bares The Chancellor of the University 
ANNOUNCEMENTS eae coe ae hese e cette ae The Rector of the University 
Recognition of the Deans of the Schools 

OLpLNePUNIVERSISY so soa cciok ee cose The Vice Rector of the University 


Conferring of Degrees in Course: 


The School of Social Science 

The School of Nursing Education 

The School of Social Work 

The School of Engineering and Architecture 
The Catholic Sisters College 

The Summer Session 

The College of Arts and Sciences 

The Graduate Schoo! of Arts and Sciences 


The School of Law 

The School of Philosophy 

The School of Canon Law 

The School of Sacred Theology 
Addressttar ee ht. hort e tlle ctin ds this aes The Honorable Francis T. Maloney 

U. S. Senator from Connecticut 

WValedictonvaem one eet ree eos cs cscaes Roberto I. Fernandez-Morrell 
Almae Miaterertegn ae eas secrets fae a cee aie «as U.S. Navy School of Music Band 
The Star Spangled Banner ............... U.S. Navy School of Music Band 
Benedietoras wee ne ae fo ace sete see bee The Chancellor of the University 
Recessiongl = see ee ctte esse eek as U.S. Navy School of Music Band 


*Lt. (j.g.) James M. Thurmond, Officer in Charge, John B. Paul, Mus. 1/c. 
Conducting. 


Degrees conferred in the School of Canon Law 


BacHetor IN Canon Law (J.C.B.) 


Rev. Warren Louis Boudreaux ..........-+seeeeees Alexandria, La. 
Rev. Thomas Joseph Bowe ...........0.sseeeecses San Francisco, Calif. 
Rev. Edward Joseph Corrigan, S.M. .............- Washington, D. C. 
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Rev. Michael Ferdinand Diederichs, S.CJ. ........ Hales Corner, Wis. 
Rev-eMaurice John Dingmatt jane a-- pees: a= eer Davenport, Iowa 
Reyes Joseplt Goracy wins csaa ster aitei ate atone Wichita, Kan. 
Rev. Joseph, Francis Hale - 2. so2-- eee -6 eo ere Winona, Minn. 
Rev. Joseph Arthur Henrys.-2----9-seee> eee a= Philadelphia, Pa. 
Rev. Herbert Linenberger, C.PPS. ..............- Carthagena, Ohio 
Rev. James» Marum Lowry; eee sess. =] 2s. oa ence Scranton, Pa. 
Rev. George Edward Lynch .........-..-..--...<- Raleigh, N. C. 
Rev. Timothy Aloysius Lynch, MS.SS.T. ........- Silver Spring, Md. 
Rev, Justi David WicClunmm seers esses aes Richmond, Va. 
Rev. Thomas Joseph McGarvey ..........--.....- Philadelphia, Pa. 
Reva am esi ic Grek hap etete toe ca) > =e = eee Philadelphia, Pa. 
Rev.eJosephy Brancis) Marpach@s.)..o2).... =e eee New York, N. Y. 
Revan Olin: MawardiaM Cts sco 7ac52> ac aa aoe Harrisburg, Pa. 
Rev. Thomas Francis O’Donovan ................. Saint Augustine, Fla. 
Rev Juan Orteco-Ohmk, S83) a2. o0sice oe See ee El] Paso, Texas 
Rev. Bernard Aloysius Shimkus ..................- Philadelphia, Pa. 
Rev. Matthias Edward Siedlicki .................. Harrisburg, Pa. 
Rev. Vincent. Michsel Smith)... << 3-22-14 sees Philadelphia, Pa. 
ReveaebauleAnthony) Wachurlel so. o. s- eee ene Grand Island, Neb. 

LicenTIATE IN CANon Law (J.C.L.) 
Rey. Ralph Anthony Asplan, J.C.B. — +. 222-e-eee- Cincinnati, Ohio 
Rev-. Ralph: Hrancis:Balzer; CP. bG...---eeeeeee Union City, N. J. 
Rev. Damian Joseph Blaher, O.F.M., J.C.B. ...... Washington, D. C. 
Rev. Bernard Joseph Cullen, J.C.B. ...:.......... Denver, Colo. 
Rev.eirancissbatricky Dixony).Ccb i aeeer eee eee Saint Augustine, Fla. 
Rev. John Whelan Dougherty, J.C.B. ............. Philadelphia, Pa. 
Rev. Michael Walter Dziob, J.C.B. ...:........... Providence, R. L. 
Rev. John Albert Eidenschink, O.S.B., J-C.B. ...... Collegeville, Minn. 
RevepbasilleM i sonysC..Mi no. bane eee Washington, D. C. 
Revaw Nicholas: Gill «Giese iG Be © cee eee Union City, N. J. 
Rev. Orville Nicholas Griese, J.C.B. .............. Green Bay, Wis. 
Rev. Hany Gerard sHynes,.C.B. | aeeeeeeeees Philadelphia, Pa. 
Reve) Ob WillamuOvenU.G:, Dolmen eeee tee Saint Augustine, Fla. 
Rev. Gerald Vincent McDevitt, J.C.B. .......... Philadelphia, Pa. 
Rev. Thomas Lawrence McManus, J.C.B. ......... London, Ontario, Can. 
Rey, Chavles; Johne Malloy, JC. Bo.cewceeeek + < Detroit, Mich. 
Rev. Joseph Leroy Manning, J.C.B. .............. San Antonio, Texas 
Rev. Cletus Francis O’Donnell, J.C.B. ............ Chicago, Ill. 
Rev. Francis Patrick Sweeney, C.SS.R., J.C.B. .... Washington, D. C. 
Rev. Henry John Vogelpohl, J.CB. .............. Cincinnati, Ohio 
Rev. John ‘Alan Walker, C.M., J.CB. ............ Washington, D. C. 

Doctor in Canon Law (J.C.D.) 
Rey. Coleman Francis Carroll, J.C.L. ............. Pittsburgh, Pa. 

‘Dissertation: Charitable Institutions. 

Rev. Joseph Edward Ciesluk, J.C.L. .............. Grand Rapids, Mich. 


Dissertation: Nattonal Parishes in the United States. 


Rev. 


Rev. 


Rev. 


Rey. 


Rev. 


Rey. 


Rev. 


Rev. 


* Rev. 
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Wincenterat ls Coburn: ln aaa eee Newark, N. J. 
Dissertation: Marriages of Conscience. 


Charles Paul Connors, C.8.Sp., J.C.L. ......Washington, D. C. 
Dissertation: Hxtra-Judical Procurators in the Code of Canon Law. 


iPeynll IRGH panel Conde ONOMb, Gsacanouecqounes Pittsburgh, Pa. 
Dissertation: Judicial Exceptions. 
Bartholomew Francis Fair, J.C.L. .......... Philadelphia, Pa. 


Dissertation: The Impediment of Abduction. 


Thomas Raphael Gallagher, O.P., J.C.L. ...... Washington, D. C. 
Dissertation: The Examination of the Qualities of the Ordinand. 


SolueiViarks Gannon. @rltar te. . ene ener er Erie, Pa. 
Dissertation: The Interstices Required for the Promotion to Orders. 
James William Goldsmith, J.C.L. ........... Charleston, S. C. 


Dissertation: The Competence of Church and State over Marriage 
—Disputed Points. 


Joseph Gerard Goodwine, J.C.L. ............ New York, N. Y. 

Dissertation: The Reception of Converts. 

John Joseph Heneghan’ ICs Jogs.0 00-800. Brooklyn, N. Y. 

Dissertation: The Marriages of Unworthy Catholics: Canons 1066 
and 1066. 


* Work completed February, 1944. 


Rev. 
Rev. 


Rey. 


Rev. 


Rev. 


Rev. 


Rev. 
Rev. 


Rev. 


Romuald Eugene Kowalski, O.F.M., J.C.L. ..Washington, D. C. 
Dissertation: Sustenance of Religious Houses of Regulars. 


Josepietenry Iuyonss J-@ils. .cs2e-ee> oe lee Philadelphia, Pa. 
Dissertation: The Joinder of Issue. 
Alan Edward McCoy, O.F.M., J.C.L. .......Washington, D. C. 


Dissertation: Force and Fear in Relation to Delictual Imputabihty 
and Penal Responsibility. 


Vincent Jonn MeDevitt. SiC isc cce. Philadelphia, Pa. 
Dissertation: Perjury. 
MhomasmOwens Martings J: C-Liin sis oiciels ase. Grand Rapids. Mich. 


Dissertation: Adverse Possession, Prescription and Limitation of 
Actions: The Canonical Praescriptio. 


Jey Full doled Ibid eso ery AMON), — anenadudenasac Philadelphia, Pa. 

Dissertation: Attempted Marriages and their Consequent Juridic 
Effects. 

Thomas Maurice Mundy, J.C.L. ............ Philadelphia, Pa. 

Dissertation: The Union of Parishes. 

JohneCoylesO (Dean I.CALs 2525... cavlasnees coos San Francisco, Calif. 

Dissertation: The Matrimonial Impediment of Nonage. 

‘Alexander Ayson Olalia, J.C.L. o¢..06..20-0.. Manila, P. I. 


Dissertation: A Comparative Study of the Christian Constitution 
of States and the Constitution of the Philippine 
Commonwealth 
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Rev. Pierre-Marie Poisson, CS.C., J.CL. ........-Montreal, Canada / 
Dissertation: Droit Patrimoniauz des Maisons et des Eglises 
Religieuses. 


Rev. Casimir Joseph Stadalnikas, M.I.C., J.C.L. .. . Hinsdale, Il. 
Dissertation: Reservation of Censures. 


Rev. Eugene Henry Sullivan, J.C.L. ...........-- Philadelphia, Pa. 
Dissertation: Proof of the Reception of the Sacraments. 
Rev. William Edward Vaughan, J.C.L. ........-- Salt Lake City, Utah 
Dissertation: Constitutions for Diocesan Courts. 
* * * * 


Rev. Maurice S. Sheehy, Ph.D., has been named District Chaplain of the 
14th Naval District with headquarters at Pearl Harbor with the rank of 
Captain. The same rank has been conferred on Rev. Robert J. White, JIE-DS 
Dean of the School of Law, The Catholic University of America. The latter 
is force chaplain with the fleet. 

ok * * * 


Dr. Herbert Wright, professor of international law at the University, has 
been elected a member of the executive council of the American Society of 
International Law at its annual meeting in Washington, D. C. 


GENERAL 


On June 5th, Pope Pius XII responded with his blessing to a demon- 
stration of the populace of the City of Rome after the entry of Allied troops. 
Following the entry of Allied troops, General Mark W. Clark was received 
in audience by our Holy Father. On June 11, General Clark and a score of 
other Generals of the Allied Nations, diplomats, and thousands of officers 
and men of the Allied forces, attended a solemn Mass of thanksgiving in the 
Church of St. Mary of the Angels. On June 20, Hon. Myron Taylor returned 
to Rome as representative of the President of the United States at the Vat- 
ican and he was received in private audience by our Holy Father on June 21. 

* * * * 


The American Bishop’s Committee on the Pope’s Peace Points, under the 
chairmanship of Most Rev. Samuel A. Stritch, D.D., Archbishop of Chicago, 
has released a second volume dealing with the Pope’s Peace Plan entitled, 
“A World to Reconstruct ”, written by Prof. Guido Gonella, Vatican authority 
on international law, and translated by Rev. T. Lincoln Bouscaren, SJ., 
Professor of Canon Law at West Baden College, under the direction of 
members of the Committee and with the assistance of Italian scholars. A 
preface is included by the Most Rev. Apostolic Delegate, the presentation 
by Most Rev. Archbishop Stritch, and an introduction by the editor of 
“L’Osservatore Romano”. 

* * * * 


On May 26, a two-week drive for clothing was inaugurated throughout 
the dioceses of the United States under the sponsorship of the War Relief 
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/ 
Services of the National Catholic Welfare Conference, a participating agency 


of the National War Fund,. Most Rev. Edward Mooney, D.D., Archbishop 
of Detroit and Chairman of the Board of Trustees of War Relief Services 
announced the formation of a nation-wide committee of prominent Italo- 
Americans to serve in an advisory capacity in the development of a program 
of Aid-to-Italy. 

* * * * 


The Administrative Board of the National Catholic Welfare Conference 
met in Washington April 18 and 19. It was reported that relief centers of 
War Relief Services—N.C.W.C. have been established in Italy, Egypt, Malta, 
North Africa, Mexico, India and China. The Bishops’ War Relief and 
Emergency Committee reported distribution of funds derived from the Laetare 
Sunday collection taken up for the Committee’s work. War victims in 
Poland, Spain, Lithuania, China, Egypt, India and Italy were aided, as well 
as Japanese Americans requiring aid as a result of the Japanese relocation 
carried out by the Federal Government. 

* * * * 


Most Rey. Francis C. Kelley, D.D., Bishop of Oklahoma City-Tulsa, was 
elected honorary President of the Catholic Press Association at its meeting 
in Milwaukee at the end of May. Bishop Kelley succeeds the late Bishop 
Hartley under whose auspices the first convention of the Association was 
held in Columbus. Rev. Patrick O’Connor, editor of “The Far East”, was 
elected President. Most Rev. Samuel A. Stritch, D.D., Archbishop of Chicago, 
was the guest speaker at the dinner. 

* * * * 


A regional meeting of The Canon Law Society of America was held on 
May 10th in the Biltmore Hotel, New York City, at which Very Rev. Eric 
F. MacKenzie 8.T.D., J.C.D., Vice Officialis of the Archdiocesan Tribunal of 
Boston, read a paper on the topic, “Can Dispensations from Matrimonial 
Impediments Be Granted When the Sole Causa Motiva Alleged in the 
Petition Affects Exclusively the Non-Catholic Party to the Marriage?” The 
thesis was that such a causa motiva does not suffice. Practical questions were 
considered as corollaries of this thesis as they concerned the petitioner, the 
grantor, and the ecclesiastical tribunal. 

* * * * 


The 41st annual meeting of the National Catholic Educational Association 
was held in Atlantic City in mid-April. 
* * * * 


On May 18, the biennial convention of the National Council of Catholic 
Nurses opened with a Pontifical Mass in Pittsburgh, celebrated by Most Rev. 
Hugh C. Boyle, D.D., Bishop of Pittsburgh. Most Rev. Emmet M. Walsh, 
D.D., Bishop of Charleston, preached the sermon. 

* * * * 


Dr. George Shuster, President of Hunter College, was elected president of 
the Catholic Association for International Peace at the closing session of the 
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two-day 17th annual meeting the Association held at Trinity College, 
Washington, D. C. 
* * * * 

Very Rev. Msgr. Patrick A. O’Boyle, Executive Director of the War 
Relief Services of the National Catholic Welfare Conference, outlined plans 
for providing medical, social and other personnel for post-war Europe at a 
meeting in Marygrove College, Detroit, of deans of Catholic colleges and 
universities sponsoring seminars to train social workers’ aides for post-war 


Poland. 
* * » * 


At the beginning of April the 6th annual Conference on Eastern Rites and 
Liturgies was held in Collins Auditorium of Fordham University. 
* * * * 


The Academy of American Franciscan History was established at the 
Franciscan Monastery, Washington, D. C., April 18, to promote cooperative 
scholarship in the field of the history of the Franciscan Order in the 
Western Hemisphere. 

* * * * 


Most Rev. Francis J. Spellman, D.D., Archbishop of New York, dedicated 
the service flag of the Knights of Columbus at New Haven, Connecticut. 
75,268 Knights of Columbus are represented in it. 

* * * * 


Roy J. Deferrari, Ph.D., Secretary General of the University, presided at 
a two-day conference of representatives of twenty-three educational institu- 
tions of the District of Columbia in mid-April to provide for reorganization 
of curricula to meet the needs of returning soldiers, sailors, marines, and fliers. 

* * * * 


St. Louis University has received an endowment of $1,250,000 from the 
estate of Henry E. Sever, Chicago publisher, to establish a School of Earth 
Sciences. The Dean will be Rev. James B. Macelwane, SJ., famous 
geophysicist. 

* * * * 


Mr. Burke Walsh, a member of the headquarters staff of the National 
Catholic Welfare Conference News Service has been sent to the Italian front 
and has been accredited with the rights of a war correspondent. 

* * * * 


Rt. Rev. John A. Ryan, D.D., Director of the Department of Social Action 
of the National Catholic Welfare Conference, was honored by a testimonial 
dinner on his 75th birthday. 


* * * * 


; On May 19, Rev. Don Luigi Sturzo, founder if the former Popular Party 
in Italy, celebrated the golden jubilee of his ordination at the age of 72. 
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At the beginning of June, General Francisco Franco placed at the dis- 
position of the Holy See a Spanish ship to carry supplies deposited at the 
port of Barcelona. 

* * * * 


On April 22, His Eminence William Cardinal O’Connell, Archbishop of 
Boston, died at the age of 84 in the sixtieth year of his priesthood. He had 
been bishop 43 years, archbishop 38 years, and Cardinal 33 years. The 
Most Rev. Apostolic Delegate celebrated the Pontifical Mass preceding 
interment. 

* * * * 


On June 3, Most Rev. Anthony J. Schuler, D.D., who served for twenty- 
seven years as first Bishop of El Paso, died at the age of 74. 
* * * * 


Most Rev. Paul M. Ramond, M.E.P., former Vicar Apostolic of Hung Hoa, 
died on January 5; Most Rev. Gaspar Schoette, C.I.C.M., Vicar Apostolic of 
Ningsia, on January 13; Most Rey. Paul M. Dumond, C.M., Vicar Apostolic 
of Nanchang, on February 20; Most Rev. Nicola Monterisi, Archbishop of 
Salerno, March 30; and Most Rev. Albert Fuchs, Auxiliary Bishop of Trier, 


April 8. 
ey a ee 


Senor Don Manuel de Freyre y Santander, Ambassador from Peru to the 
United States and dean of the diplomatic corps, died in Washington at the 
age of 73. 

* * * * 


On June 5, Rt. Rev. George Johnson, Ph.D., Director of the Department of 
Education of the National Catholic Welfare Conference, died suddenly while 
delivering the Commencement Address at Trinity College, Washington, D.C. 

* * * * 


On March 26, Rt. Rev. Msgr. George Barry O’Toole, D.D., Professor of 
Philosophy at the University, died at the age of 57. Msgr. O’Toole was co- 
founder of the Catholic University of Peking, China. He was editor of 
The China Monthly. Just prior to his death there appeared a symposium, 
“Race: Nation: Person: ”, prepared under his editorship and that of the 
late Rector, Most Rev. Joseph Corrigan, in response to an appeal of the 
Holy See of April 13, 1938, requesting that such a work be undertaken by 
the faculties of Catholic universities throughout the world. 

* * 1 * 


100 years ago Rt. Rev. Ignatius Reynolds was installed as second Bishop 
of Charleston, South Carolina, succeeding Bishop John England; and Rt. 
Rev. John M. Henni was consecrated in Cincinnati as first Bishop of 


Milwaukee. 
* * * * 


75 years ago Pope Pius IX celebrated the golden jubilee of his ordination. 
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75 years ago the X Provincial Council of Baltimore was held. 
* x * * 


50 years ago Rt. Rev. Patrick J. Donahue was consecrated in the Cathedral 


at Baltimore as third Bishop of Wheeling. 
* * * * 


40 years ago the Motu proprio of Pope Pius X on Church Music was issued. 
* * * x 


40 years ago Rt. Rev. William Stang was appointed Bishop of the newly 
erected Diocese of Fall River and Rt. Rev. John B. Delany was appointed 


Bishop of Manchester. 
* * * * 


40 years ago Most Rev. Richard Phelan, D.D., then Bishop of Pittsburgh, 
observed the golden jubilee of his ordination. 


DIGNITIES 


Most Rev. J. A. O’Sullivan, D.D., formerly Bishop of Charlottetown, P.E.L., 
has been appointed Archbishop of Kingston, Ontario, succeeding the late 
Most Rev. M. J. O’Brien, D.D.; Most Rev. James Boyle becomes Bishop of 
Charlottetown. Most Rev. Charles Eugene Parent, D.D., has been named 
Titular Bishop of Anea and Auxiliary to Most Rev. Georges Courchesne, D.D., 
Bishop of Rimouski. Most Rey. Philip F. Pocock, D.D., formerly professor 
of theology at St. Peter’s Seminary, London, Ontario, has been named Bishop 
of Saskatoon, Saskatchewan, succeeding Most Rev. Gerald Murray, recently 
named Coadjutor to Most Rev. A. A. Sinnott, Archbishop of Winnipeg. 

* ehh” * 


Most Rev. Edward Ellis, D.D., administrator of Nottingham Cathedral, 
has been appointed Bishop of Nottingham at the age of 44. 
* * * * 


The Diocese of Malta has been raised to the dignity of a Metropolitan 
See and Most Rev. Michele Gonzi, Bishop of Malta, becomes its first 
Archbishop. 

* * * * 


The following appointments to the hierarchy of Spain have been made: 
Most Rev. Manuel Arce y Ochotorena, Bishop of Oviedo, has been named 
Archbishop of Tarragona, succeeding His Eminence, Francis Cardinal Vidal 
y Barraquer; Canon Luis Polo, O.F.M., Bishop of Sugeunza; and Very Rev. 
Msgr. Santiago Font Andreu, Vicar General of Vich, Bishop of Zamora. 


* * * * 


Most Rev. Giovanni Cazzani, Bishop of Cremona, has been elevated to 
the rank of Archbishop. 
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Most Rev. Vincent Boresevicius, Titular Bishop of Lysias and Auxiliary 
Bishop of Telsiai, Lithuania, has been named Bishop of the latter Diocese; 
and he has been given as Auxiliary Msgr. Ramanaukus, rector of the Seminary 
at Telsiai, who has been named Titular Bishop of Carpasia. 

* * * * 


Most Rey. Victor Foley, 8.M., has been named Titular Bishop of Petinesso 
and Vicar Apostolic of the Fiji Islands. 
* * * * 


Most Rev. Paul Yu Pin, Vicar Apostolic of Nanking, has been appointed 
Apostolic Administrator of Kiating. 
* * * * 


Rey. Juan Niccolai, O.F.M., has been named Titular Bishop of Rando and 
Coadjutor with right of succession to Most Rev. Raymundo Font, Bishop 
of Tarija, Bolivia. 

* * * * 


On April 19, Very Rev. Norbert de Boynes, 8.J., was elected Vicar General 
of the Society of Jesus, to serve as Acting General until the holding of a 
formal election. He succeeds Very Rev. Alessio Ambrogio Magni, S.J., who 


died in Rome on April 11. 
x * x * 


Most Rey. Francis J. Haas, D.D., Ph.D., Bishop of Grand Rapids, has 
accepted a co-chairmanship of the Council against Intolerance in America. 
* * * 5 


Most Rey. Francis X. Ford, Maryknoll Superior at Kaying, China, has been 
appointed Chairman of the International Relief Committee in Northwestern 
Kwangtung. 

* * * * 
Rt. Rey. Walter S. Carroll, J.C.D., attached to the Papal Secretariate of 


State has been named a Domestic Prelate. 
* * * * 


Very Rev. Msgr. Louis D. Berube, V.G., of the Diocese of Ogdensburg, 


has been created a Domestic Prelate and Rev. James T. Lyng, Chancellor 


of the same Diocese, has been created a Papal Chamberlain. 
* * * * 


Very Rev. Edward V. Stanford, O.S.A., President of Villanova College, 
has been re-elected secretary and member of the Executive Committee of 


the American Council on Education. 
* * * * 
Rev. William J. Kelley, of Buffalo, has been named Chairman of the New 
York Labor Relations Board. 
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Rev. Brendan Larnen, O.P., has been named assistant executive secretary 


of the National Legion of Decency. 
* * * * 


Rev. Edward J. Waterson, Dean of the Latin Department of Cathedral 
College, Preparatory Seminary of the Archdiocese of New York, has been 
appointed Superintendent of Schools of the Archdiocese. 

* * * * 


Dr. Rafael Angel Calderon Guardia, President of Costa Rica, is the first 
recipient of the Cross of the Americas, awarded by the Inter-American 
Institute for the promotion of unity among the Americas. 

* ce * x 


Justice Frank Murphy, of the United States Supreme Court, former Gov- 
ernor General and U. S. High Commissioner of the Philippines, has been 
named President of the newly organized Philippine War Relief Inc. Manuel 
Quezon, President of the Philippines, has been named honorary Chairman. 


THE RICCOBONO SEMINAR OF ROMAN LAW IN AMERICA 


1. a. Date: April 12, 1944. 
b. Title: A Comparative Study of Jewish and Roman Law. 


ec. Author: Dr. Boaz Cohen, of the Jewish Theological Seminary, 
New York City. 


d. Abstract: An explanation was given of the purpose of a comparative 
study of Jewish and Roman law and of the prerequisites 
for such a study. A description was offered of Roman legal 
terminology in the Talmud and of the acquaintance of 
the Rabbis of the Talmud with Roman law. Reference 
was made to the accidental parallels arising from senti- 
ments shared by all humanity; to accidental parallel formu- 
lations of the law which are charged with different meaning 
in the two systems; to cases of indirect influence of 
Roman law upon Jewish law, e. g., to changes introduced 
in Jewish law in keeping with its letter, but as a result 
of a Roman law precedent; to contrasting attitudes toward 
marnage on the part of Jewish and Roman law; and 


especially to differences between sponsalia and Jewish 
betrothals. 


